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INTERNATIONAL JOINT COMMISSION.

APPLICATION OF THE INTERNATIONAL LUMBER CéMPANY
FOR APPROVAL OF THE OBSTRUCTION OF THE WATERS OF
THE RAINY RIVER AT INTERNATIONAL FALLS, MINNESOTA.

ORDER OF APPROVAL.,

The above application having come on for final hearing at the city
of Minneapolis, in the State of Minnesota, on the 22d, 23d, and 24th
days of January, 1917, the commission, after hearing all the parties
~and carefully considering the application and evidence adduced, as

well as the statements of the engineers representing the United States
and the Dominion of Canada in respect thereof, finds as follows:

1. That the applicant, International Lumber Company, is a cor-
-poration organized under the laws of the State of Minnesota, for the

purpese among other things of manufacturing lumber, and it is
engaged in the operation of a sawmill at International Falls, Min-
nesota.

2. For some years the applicant has maintained certain booms
and sorting gaps in the Rainy River, at International Falls, the
present location of which is shown by a dotted line marked “ Inter-
national Lumber Co.’s existing boom” on the plan accompanying
this order of approval and which is made a part hereof. These booms
and sorting gaps are used for-collecting and storing logs intended for
the applicant’s mills and also for the pulp and paper milis at Inter-
natlonal Falls and at Fort Frances, Ontario.

3. The existing booms and sorting gaps of the a.pphcant cross the
boundary lmg/ between the United States and the Dominion of
Canada at three places, and after a survey of the said booms and
sorting gaps a new plan was made for the same, and under the re-
‘quirements of section 10 of the Act, March 8, 1899, chapter 425,
volume 30, Statutes at Large of the United States, Rainy River
. being a navigable water, the applicant, on May 15, 1916, applied to
the.Secretary of War of the United States for a,pproval of the said

plan and for authority to construct or reconstruct in accord‘mce with
said plan. .

"4, As shown on the said new plan, the booms and sorting gaps, ap-

proval of the plans of which was reamested hw +ha annlio~cs oo
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parallel to the international boundary line for a considerable portion
~ of their length, where they are at a distance of 10 feet south of the
said boundary line, and lie entirely in the-territory of the United
States. Opposite the upper part of the booms and sorting gaps of
" the applicant, and north of the international boundsry and in Ca-
nadian waters, is the boom of the ‘Shevlin-Clarke Company (Ltd.),a

Canadian corporatlon, the line of which boom is marked, on the plan
. sccompanying this order of approval, by the line in short dashes with

‘the words, “ . Shevlin-Clarke boom.”

5. The Secretary of er, on August 17 1916 approvecl on the
recommendation of the Chief of Engmeers, the said new plan made
as aforesaid, and referred the application to the Secretary of State
for submission to this commlSsmn for its consideration. The ground
of the reference to the commission of the said mpphca,tmn, as stated
in the letter of the Chief of Engineers to the Secretary of War, dated
the 81st of July, 1916, is that « the Rainy River is an international
boundary stream and the proposed booms are uses of boundary

" . waters which- it is believed require the approval of the International

Joint Comniission.”

6. On August 25, 1916, the Secretary of State transmitted to the
commnission for its con31c1erat10n the said application of the applicant,
together with the drawings relating thereto, and the cmrespondence'
on the subject received from the War Department. :

. The required ‘notices of the application having been given, the
said apphmtlon was opposed by the Dominion of Canada in a state—
ment in response, dated November 15, 1916. This statement in re-
sponse contains an order in council of the Canadian Government of
the same date, which represents that the town of Fort Frances has
filed an objection to the grant of the booming rights as set forth in
the application on the grounds:"

(1) That the proposed boor would seriously encroach on the rights
of navigation as at present enjoyed by cltlzens of ‘Canada and the
Umted States

(2) That the location of the said boom, for a considerable portion of
its length, is within about 10 feet of the international boundary, and
therefore the navigable channel of the river would be practically all
on the Canadian side, thus vreatly increasing the wave action on the
Canadian shore caused by motor and other boats and great erosion
to the banks would ensue.

'(8) That the rights and interests of the citizens of Fort Frances will -
be seriously pre]uchced by encroaching upon the channel of the river,
it being fair to assume that industries wilt be established - .on the
Canadlan side of the river, in which case additional Wha,rfaO’e and
boommg rlghts would be requn'ed but thmt the town did not how-
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gver, object to the construction of & boom at a distance of not less
thah 200 féet south fror the international boundary .

Theé order ifi council further représented that the district engineer
of the Department of Public Works had feportcd that the boom has
alréady been constructed, and is a distinet obstruction in the river,
snd that the plan accompahying the application does not correctly
show its felative position with reg'u'd to the internatiénal boundary ;
that the booi crosses the international boundary at three points and
runs along it at other points, conﬁnmg for its own tge about one-half
of the river; that-navigationis not materially affected at the present
titie, although the distance between the boom and ths boom belonging
to the Shevlin-Clarke Comipany on the Canadian side is but 175 feet
at one point ard 200 feet at the other; that between the upper end of
the boom and thé Minnesota shore the tiver has been filled with logs
from the bottom to above the surface for storage purposés, the effect
of such blockade ofi the surface profile or oh currents and their action
north of the boundary not having been observed, but that with a high
water condition and the south half of the river dammed opposite the
Shevlin-Clarke Company s mills; the Canadian shore must suffer”
from under scour.

8. The town of Fort Frances filed with the commission a state-

- ment of certain objections it had transmitted to the Minister of
Public Works of Chnada by lstter dated October 25;:1916, the sub-
starice of which is given id the sf;atement i responsé of thie Domlmon
of Candda.

9. The United States filed Wlth this comiission & statbment dated
Decerabsr 30, 1916, in which it is represented that the dpplication
is 's'ubrdi{‘,tédf;‘d the cominission with thé suggestion that the present
atid fiture fiseds of navigation i the Rainy River be carefully safe-
guarded in any decision made on the sdid applicstion: - It further
pointed out that the &ffect of the construction of the boom will bé
1o confine the hayigation along the boom entii"ely or. almost entirely
to the Canadian side of the interfiational waters, and it suggested
that the rights to the freb use of the watérs on the part of citizens of
both countz/‘ies for navigation puiposes be catéfully preserved.

10. THe Shevlin-Clarks Company (Litd.) also filed with the com-
mission & statement in which it said that it did not believe that it
would sustain SPeolal damége by the granting of the applicdtion; and
Wwotld be damdged ab all only if -md 4§ the general pilblie, émd par-
ticularly the town of Fobt Frandes, fight be dimagtll. ' It added
that as the Uhited States 4nd the Donnmon of Canarh, féprésenting
the gederal pitbli¢; ind the town 6f Fort Frincds, representing that
commﬁmty, have Becorné phrties to this ploceedmg, the said com-
pany will not suffer if, in the decision on this application, the nghts
of those so représented dre protected.
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11. Rainy River and Rainy Lake are boundary. waters within the
meaning of the preliminary article of the treaty of the 11th of Janu-
" ary, 1909, between Great Britain and the United States of America,
and the place where the booms and sorting gaps of the a,pphc:mt
have been located is a short distance above the dam between Inter-
national Falls and Fort Frances. On the north or Canadian side
of this-part of the river is the town of Fort Frances, Ontario, and
on the south or United States side is the town of Interna.tmnql Falls,
Minnesota. Rainy River is a n'w1gable, stream and is used for pur-
poses of navigation as well as for logging and other purposes. -

12. The evidence and the plans of record show that the existing
. boom of the applicant crosses at three places the internatiomal
boundary as tentatively located. According to the plan approved
by the Secretary of War, the boom Would skirt the international
boundary as so located for about 3,200 feet, running parallel to the
same at'a distance of 10 feet to the south. The upper portion of the
boom, as approved by the Secretary of War, is opposite the boom of
_the Shevlin-Clarke Company (Ltd.), situated on the north-side of the
‘river, and at its nearest point at a distance of 300 feet from the same.
~ The lower part of the applicant’s boom is opposite a part of the
town of Fort Frances, and an open space of approximately one-half
of the total width of the river separates it from the Canadian shore.
There is ample space north of the boom and between it and the
Shevlin-Clarke boom for the navigation of the river, but this navi-
gation, opposite the portlon of the boom which skirts the bomldary,
will be practically entirely in Canadian waters.

13. From the facts proved at the hearing on this apphcatlon it
appears that the booms and sorting gaps of the applicant, as ap-
proved by the Secretary of War.of the United States, with the storage
of logs or lumber therein, will affect the natural level and flow of
R'uny River on the Canadian side of the boundary, so that the said
plan and the said booms and sorting gaps of the applicant and the
storage of logs and lumber therein require the approval of this com-
mission under Article ITY of the treaty. of Jarnuary 11, 1909.

14: The location of the said boom and sorting gaps of the appli-
.cant, as ’LPPI‘OVGd by the Secretary of War, is shown on the plan
accompanying this order of approval by the line marked by the words
“ International Lumber Co.’s boom as approved by the United States
Secretary of War,” and is further marked on the said plan by the
letters B,C, D, E, F, G, H, J, K, H,L, M, N.

15. The Dominion of Canada and its citizens have the right' sub-
ject to the: approval of this commission when such approval is re-
qu1red under the terms of the treaty of January 11, 1909, to the full
use’ 6f the said river on'the Canadian side of the mternatlonal
botndary for booming and other purposes, and these rights should be
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fully secured by any order of approval granted by this commission
" on the application of the said applicant.

It is therefore ordered that the plan of the booms and sortmg gaps
of the applicant, as approved by the Secretary of War of the United
States, and as fully described in paragraph 14 of this order, be ap-
proved subject to the following conditions, to wit:

A. The said applicant shall remove and reconstruct its emstmg
boom along the lines indicated in the approval of the Secretary of
War and fully described in paragraph 14: of this order before the
81st day of December, 1919.

B. In case of any duly authorized obstluctlon on the Canadian
side of the river, opposite the said boom and sorting gaps, which

would, when completed, be of such extent as to require, in the judg-

ment of the commission, the removal of the said boom and sorting
gaps, the company shall rémove the same southerly from the bound-
ary to such a distance as the commission may direct, and in case of
its refusal or neglect so to do within the time fixed by the commis-
. sion this order of approval shall thereupon cease to be operative.
Dated at Ottawa, Ontario, October 8, 1917. .
C. A. MagraTH.
Opapiam (GARDNER.
Hexry A. Powsri.
. Jaimes A. Tawney.
. P. B, Miexvaurr,
R. B. Gzexnw.
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NOTE

Plon compiled from o map of record in the United States
Engineers® Office, St.Paul, Minn., a copy of which accompanied
the Apphcutlon of the International Lumber Company for approval
of booms in Rainy Rivers and from information supplied by the
Department of Public Works, Canada, respecting the location in
Canadian waters of the existing boom of said Company, as well as
/ the boom of the Shevlin-Clarke Company, as the same appeared
on plan.“Exhibit D™ .

Between the International Boundary line as tentatively
located, and the Boom of the International Lumber Company as
approved by the United States Secretary of War, there is a
distance of ten feet from point D to point F.
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. PLAN OF .
BOOMS v RAINY RIVER

AT
INTERNATIONAL FALLS, MINNESOTA & FORT FRANCES ONTARIO
117 ' :
Accompanying Order of lnt;:r'natmnal Joint Gommission

International Lumber Company’s Apphcatlon for Approval of Plan for Boom
{ Boom is shown in red) _




INTERNATIONAL JOINT COMMISSION.

APPLICATION OF THE INTERNATIONAL LUMBER COMPANY FOR
APPROVAL OF THE OBSTRUCTION OF THE WATERS OF THE
RAI\Y RIVER AT INTERNATIONAL FALLS, MINNESOTA.

OPINTON.

" This is an application by the International Lumber Company for
_the approval of a plan of hooms and sorting gaps in the Ramy River
at International Falls, Minnesota.

The applicant company is a corporation orgamzed under the laws
«of the State of Minnesota and carries on business for the purpose,
:among other things, of manufacturing Iumber at International Falls,
wheére it owns and operates a sawmill. For these purposes it has for
some years maintained in the Rainy River at Internmational Falls
certain boomis and sorting gaps. These booms and sorting gaps are
used for collecting and storing logs for the applidant’s mﬂls, and in
their present location ‘cross the interndtional boundary line, as
tentativély located, at three places. It appéars from the testiniony
of Mr. E. W. Backus, president of the applicant company, that a
boeom approved by the United States authorities had existed for some
years, but that some of the clusters had been removed and recon-
strueted farther out in the river beyond the international boundary.
This having been astertained, a new plan was prepared so that the
boomn shionld be entirely Wlthm the watérs of the United States, and
this boom Was afjpfoved 6n the 17th of August, 1916, by the Secre-
tary 6f Wa¥; who, however, recominéended that the mpphcatlon should
be referred to the International Joint Comimissich. The ground of
the -reference, as stated in the ihemorasidum of the Chlef of Engi-
neéers to the Secretmry of War, dated the 81st of July; 19186, is that
“{he R'uny River 1§ an internationiul boutidaty Stbeard and fhé Pro-
posed booins aré iges of botutdary watérs which it is-belie¥ed vequiive
ths approvil of the Titerfntiohal Joint Commission” Th & ‘Siibge-
fient témorandiit, dited the’ 16th of Avigust, 1916, the Chist of.
Engineers sﬁaﬁed thit « ths proximity- of the booms to the boundary

. ling makes it proper to refer the ¢ase to the Tnternationil Joint Cox-
inission. Any objection on the pait 6f Candda Will bé givén éon- .
_ sideration by that comlmssmn bt 1o, such ob]ectlb%u i an’ucipaﬁed
: 9
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‘as the project is one in which citizens of both countries are mutually
and beneficially concerned.” The Secretary of State, on the 25th of
August, 1916, transmitted to the commission for its consideration
~ the application, the accompanying drawings, and the correspondence
on the subject from the War Department.

The application, after its transmission, was treated in the same way
as applications for the approval of the commission under Articles
IIT and IV of the treaty, and the notices requlred by the rules of pro-
* cedure were ‘duly published.

The Dominion of Canada by a statement in response, dated the 15th
of November, 1916, opposed the granting of the application. This
statement in response contains an order in council of the Canadian
Government of the same date, which represents that the town of
Fort Frances has filed an objection to the grant of the booming rights.
as set forth in the application on the grounds: (1) that the proposed
boom. would seriously encroach on the rights of navigation as at pres-
ent enjoyed by citizens of Canada and the United St'ttes (2) that the
location of the said boom, for a considerable portion of its length, is
within about 10 feet of the international boundary, and therefore the
navigable channel of the river would be practically all on the Cana-
dian side, thus greatly increasing the wave action on the Canadian
. shore caused by motor and other boats and great ercsion to the
banks would ensue; (3) that the rights and interests of the citizens
of Fort Frances will be seriously prejudiced by encroaching upon the
channel of the river, it being fair to assume that industries will be
established on the Canadian side of the river, in which case additional
wharfage and booming rights would be requlred but that the town
did not, however, object to the construction of a boom at a distance of -
not less than 200 feet south fiom the international boundary. The
order in council further represented that the district engineer of the
Department of Public Works had reported that the boom has already
been constructed, and is a distinct obstruction in the river, and that
the plan accompanying the application does not correctly show its
relative position with regard to the international boundary; that the
boom crosses the international boundary at three points and runs
along it at other. points, conﬁnmg for its own use about one-half of
the river; that navigation isnot materially affected atthe present time,
although the distance between the boom and the-boom belonging to
the Shevlin Clarke Company on the Canadian side is but 175 feet at
one point and 200 feet at the other; that between the upper end of the
boom and the Minnesota shore the river has been filled with logs from
the bottom to above the surface for storage purposes, the effect of
such blockade on the surface profile or on currents and their action
north of the boundary not having been observed, but that with a
high-water condition and the south half of the river dammed opposite
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. the Shevlin-Clarke Company’s mills, the Canadian shore must suﬂer-
- from undue scour.

The town of Fort Frances filed with the commission a statement of
certain objections it had transmitted to the Minister of Public Works.
of Canada by letter dated October 25, 1916, the substance of which is.
given in the statement in response of the Dominion of Canada.

. The United States filed with the commission a statement dated
December 80, 1916, in  which it is represented that the application
is submitted to the commission with the suggestion that the present
and fature needs of navigation in the Rainy River be carefully safe-

. guarded in any decision made on.the said application. It further-
pointed out that the effect of the construction of the boom will . be
to confine the navigation along the boom entirely or almost entirely- '
to the Canadian side of the internatiohal waters, and it suggested
that the rights to the free use of the waters on the part of citizens

of both countries for navigation purposes be carefully preserved.

The Shevlin-Clarke Company (Ltd.) also filed with the commis--
sion a statement in which it said that it did not believe that it would
sustain special damage by the granting of the application and would.
be damaged at all only if, and as the general public, and particularly
the town of Fort Frances, might be damaged. It added that as the
* United States and the Dominion of Canada, representing the general
public, and the town of Fort Frances, representing that community,
have become parties to this proceeding, the said company will not
suffer if, in the decision on this apphca,tlon, the rights of those so-
represented are protected. .

It may be stated at once that the objection’of the Canadian Gov-
ernment to the application was chiefly to the booms as presently .
maintained by the applicant, and which as stated cross the inter-
national boundary -at three points, whereas the new plan, as ap-
proved by the Secretary of War, contemplates the reconstruction of'
the boom wholly oh the United States side of the international
boundary. Fear was, however, expressed that confining the navi-:
gation of the river to the Canadian side of the boundary would be.
productive of damage to the Canadian shore. Referring, however,
to the staterhent made by the.counsel of the Dominion, Mr. Anderson,.
(p. 147 of the hearmcrs), it is apparent that what he was mamly
concerned with was that in any approval given by the commission
the necessities of future navigation should be ‘kept in mind, and that
the approval should not be a perma,nent one, but that if in the future.
at any time conditions should arise which, in the opinion of the com-
mission require a change it should be open to the commission to
direct that change. What Mr. Anderson had in mind was the
possibility of Canadian interests desiring to construct a boom on
the Canadian side opposite the applicant’s boom, and he -desived
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that in that evert it shotild be open t6 the commission to oxdef that

the applicant’s booms should be removed farther away from thé

‘boundary line, so that navigation interests might be conserved and
the right of Canachan interésts to construct a boom on the Canadisan
side vemaih {inimpairsd. The ordef of approval as adopted by ths
commission has fully miet Mr. Anderson’s suggestion.

As above stated; the application is for the approval of & new boom
~ and not for the appr'ov'tl of the booms a5 they now exist. As shown
.on the new plan, the booms and sorting gaps, approval of which was
requested by the applicant, run parallel to the international boundary
line for a considerable portion of their length, where they are at a
. distance of 10 feet south of the said boundary line, and lie entirely
_ in the territory of the United States. Opposite the upper pait of
* the booms and sorting gaps of the applicant, and north of the inter-
natiotial bound'u‘y and in Canadian waters, is the boom of the
Shelvin-Clarke Company (Ltd ), & Canadian corporatlon, the line of
which bodin is miarked, on the plan accompanying the order of ap-
proval, by the line in short chshes with the words « Shevlm—Clarke
boorm.”

Rainy River and Rainy Lake are boundary waters within the niean-
ing of the preliminary article of the treaty of the 11th of January,

¢

1909, between Great Britain and the United States of America, and

the phce where thé boonis and sorting gaps o6f the applicant have
been Jocated is a short distance above the dam between International
Falls and Fort Frances. On the north or Canadian side of this part
of the river is the town of Fort Frances, Ontario, and on the south
.o United States side is the town of International Falls, Minnesota.
Rainy River is a navigablé streath and is used for purposes of navi-
‘gation as well as for logging and other purposes.
 The evidence and the plans of record shiow that the emstmcr boom
.of the applicant crosses at three places the international boundary as
tenitatively located. According to the plans approved by the Secre-
tary of War, the boom would sklrt the intérnational boundary as so
locatsd for about 8,200 feét, running parallel to the same at a distance
of 10 feet to the south The upper portion of the boom, as approved
by the Sécretary of War, is opposite the boom of the Shevlin-Clarke
‘Company (Litd.), situated on the north side of thé river, and at its
nearest point at a distance of 300 feet from the same. The lower part
.of the applicant’s boom is opposite a part, of the town 6f Fort Frances,
-and an open space of mpprommately oneé-half of the total width of the
river separates it from the Canadian shore. There is ample space
north of the boom and hetween it and the Shevlin-Clarke boom for
the navigation of the river, but this navigation, opposite the portlon
-of the boom which skirts the boundary, will be practlca]ly entirely in
Canadian Waters '
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~ Some doubts were entertained by members of the commission
whether the apphcatlon suﬁic',lently showed on its face the jurisdiction
of the commission to grant an order of a,pproval It is eminently
" desirable, 1f not absolutely essential, that such jurisdiction should be
apparent on the face of the apphcatlon, and, according to the rules.
of procedure of the commission, any application ma.de to it should
- clearly state the nature of the order of approval desired. This.

. u.pphcatlon was made directly to the Secretary of War and, naturally,

perhaps did not descrlbe the nature of the order of approval desired
of the commission, for, as Mr. Roclwood, counsel for the applicant,
frankly stated, he was in doubt Whether the matter was one that
should be broucrht before the commission. But on fully considering
the matter the commission finds that it has jurisdiction to consuier
the application, for, from the facts proved at the hearing on: this
application, it appears that the booms and sorting gaps of the ap-
- plicant, as approved by the Secretary of War of the United States,.
with the storage of logs or lumber therein, will affect the natural
level and ﬂow of Rainy River on the Capadian side of the boyndary,
so that the said plan and the said booms and sorting gaps of the
apphcant and the storage ot lous and lumber therein reqmre thie
approval of this commission. -

Under these circumstances the commission—while c‘mllmg attentlon
to the obvious necessity of so drafting applications to it as to show
- jurisdiction on the face of the applications themselves, and also to
the rule which requires that applications should set forth as fully
as may be necessary for the information of the commission the facts
upon which the applications are based and the nature of the order
of approval desired—has decided to grant the application of the
International Lumber Company on the followintr conditions, to wit:

1. The said applicant shall remove and reconstruct its existing
boom along the lines indicated in the approval of the Secretary .of
War, and fully described in paragraph 14 of the order of approval,
before the 81st day of December, 1919.  _ |

2. In case of any duly authorized obstruction on the Canadian
side of the' river, opposite the said boom and sorting gaps, which
would, when completed be of such extent as to require, it the judg-
nent of the commission, the removal of the said boom and sorting
gaps, the company shall remove the same southerly from the bound-
ary to such a distance as the commission may direct, and in case of
its refusal or neglect so to do within the time fixed by the commis-
sion, the order bf approval shall thereupon cease to be operative.

Tt is clear that the Dominion of Canada and its citizens have the
right, subject to the approval of the commission when such approval
is required under the terms of the freaty, to the full use of Rainy
River on the Canadian side of the international boundary for boom-
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ing and other purposes, and these rights are fully safeguarded by
the order of approval on the present application.

During the hearing a complaint was made that at times the
a,pphcant company had moored sack booms on the outside of the
‘permanent line of cluster piling, thus throwing them out directly in
the channel of navigation and impeding the passing of boats in the
river. This is a matter which mainly concerns the navigation of the
. river, and navigation interests as such, independently of any question
«of the lével or flow of boundary waters, are not among the subj ects
which, under the treaty, come within the scope of the commission’s
powers. It is obv1ous, however, that the order of approval now
granted by the commission merely covers the booms and sorting gaps
-described in the order and clearly- shown on the map thereto an- -
nexed. The approval thus given is no authority for any further
.obstruction of theé river, and, if the navigation rights of the citizens
-of the two countries are interfered with otherwise than by the ob-
struction now authorized, an appropriate remedy no-doubt exists
under the laws of both countries. It may, however, be added that
it was clearly shown at the hearing that outside of the boom of the
applicant company, according to the plan which is now approved,
there is ample space for the navigation of the river.

Approval of the apphcatlon is' granted on the above- s{:ated
conditions.

Opinion by Mr. Mignault.
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