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I N  THE I!LTTER OF TRE -'SPLICATI01\T OF TI33 CRI3STOV RECIANA.TION COIPAXY, LIMITED, 
AID /OR CRESTOB DYKING DISTRICT FOR TIIE ISSUE OF CERTAIR ORDERS FOR THE 
ADJUSTNEITT OF CERTAIU DIFFEREXES NOW EXISTIHG BE"!4EEN T I E  DTLINAGE DISTRICTS 
OF TI?! ICOOTEirSiY FLATS I N  BRITIS? COLV-BIA., CAI?ADA, AID ARISING OUT OF CERTAIN 

J O I K T  COIT'ISSICX TO TilE SAID DISTRICTS. 
GRDERS OF S " R O V ~ L L  TO COESTRUCT CERTAILT TTORICS GRANTED BY TRE: 1NTERlTY;TIONTLL 

O R D E R  

lrvHEREliS the  Kootenay River i s  a r i v e r  flowing across  the boundary be'cween 
Canada and the  United S ta tes  wi th in  the  meaning of Z r t i c l e  I V  o f  t h e  Treaty 
between tlie United S ta tes  and Great Bri ta in  dated the  11th day o f  January, 
1909; and 

WHEREAS the  Creston Reclamtion Company, Limited, presented and f i l e d  wi th  
t h e  Conmission on October 27th, 1927, plans and spec i f ica t ions  f o r  t h e  
construct ion o f  permanent works  f o r  the reclamation o f  c e r t a i n  lands adjacent  
t o  t he  channel o f  t h e  s a i d  Kootenay River near Creston i n  t h e  Province of  
Br i t i sh  Columbia; and 

W D W S  the  said plans and spec i f ica t ions  were approved by the  Commission 
on Apri l  3,1928; and 

WHEREAS the  Commissionts approval was made subject  among o ther  t h ings  t o  
the  following conditions:  "That t h i s  Commission doth hereby reserve t o  t he  
Applicant and t o  all p a r t i e s  having claims f o r  i n j u r i e s  i n  respect  of  s a id  works 
the  r i g h t  t o  apply f o r  such f u r t h e r  order,  d i r ec t ion  o r  action"with reference t o  
such claims as may seem proper"; and 

WHEREAS Creston Reclamation Company, Limited and /or Creston Dyking 
D i s t r i c t  has presented t o  and f i l e d  with-  the  Commission an Application (hereto 
a t tached)  f o r  the  issue o f  c e r t a i n  Orders f o r  the  adjustment of c e r t a i n  
differeiwes now ex i s t ing  between the  Drainage D i s t r i c t s  o f  t he  Kootenay F l a t s  
i n  Br i t i sh  Columbia,Canada, and a r i s i n g  out of c e r t a i n  Orders of  Lpproval 
t o  construct  c e r t a i n  works granted by the  In te rna t iona l  Jo in t  Conmission t o  
tlie s a id  D i s t r i c t s ;  and 

WHERE;1S the  said Application came on f o r  hearing a t  t he  Tovm of Creston, 
i n  t h e  Province of Br i t i sh  Columbia, on June 28,1940, a f t e r  due not ice  t o  a l l  
p a r t i e s  i n t e re s t ed  i n  both countr ies  o f  t h e  f i l i n g  of t he  Lppl icat ion and o f  
t he  time and place o f  hearing, when evidence was adduced and a l l  p a r t i e s  so 
des i r ing  were heard; and 

1WERF;:S among t h e  p a r t i e s  i n t e re s t ed  who appeared and were represented 
by counsel a t  t h e  hearing were George Leonard Sa l te r ,  Trustee i n  Bankruptcy 
of the  Ilootenay Valley Power and Development Company,Limited, and Pe ter  Charles 
Bruner, both of  which p a r t i s s  had made app l i ca t ion  t o  t h e  Commission, t he  
former i n  September, 1932, and t h e  l a t t e r  in'December, 1935, f o r  t he  approval 
o f  ce r t a in  works f o r  t h e  reclamation o f  lands adjacent t o  t h e  channel of t h e  
Kootenay River i n  B r i t i s h  Columbia, which appl ica t ions  were approved by Orders 
of  t he  Commission dated respect ively October 3,1933, and Nay 15,1936; and 

VHERE'LS i n  the course o f  t h e  sa id  hearing Counsel f o r  the  Creston 
Reclamtion Company,Limited and /or Creston Dyking D i s t r i c t ,  and f o r  George 
Leonard Sa l t e r  respec t ive ly  represented t o  t h e  Conmission t h a t  t hey  had coma t o  
an agreement, which agreement was subsequently put  i n t o  fo rma l  shapo,signed 
and exccutcd, and f i l c d  vrith the  Commission, t o  the following e f foc t r  
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THIS AGREEII;ENT made the  28th day o f  June i n  the  year of our  Lord 
One thousand nine hundred and for ty .  

GEORGE LEOTARD SALTER, of t he  City o f  Vancouver, i n  the  Province 
of B r i t i s h  Columbia, Chartered Accountant, 

(IEREIIfAFTER CALLED "TEIE S A I D  SALTER") 

OF THE FIRST PART, 

AND 

CRESTON RECLV*~i\TION CO?~PAIJy LIECITED, a Company incorporated 
under the  laws of the  Province of E r i t i s h  Colunbia, and having 
i t s  head o f f i ce  a t  Creston, Br i t i sh  Columbia, 

AND 

(HEREIl?Al?TER CALLED "THE RECLSdUTIOIJ COIELIIJy") 

OF TKE SECOID PART. 

CRESTON DYICING DISTRICT, an Improvement D i s t r i c t ,  incorporated 
i n  1937 under the  provisions of t he  Water Act, 

(HEXEINLFTER CALLED "TBE DYKIIJG DISTRICT")  

OF THE THIRD PART. 

WEEREAS by an Order made on the  3rd day o f  Lpr i l  1928 by the  
Internat ional  Jo in t  Commission appointed pursuant t o  the  Treaty between the  
United States  and Great Br i t a in  dated the  11th day of Janumy 1909, t h e  
Reclamation Company was authorized t o  construct  c e r t a i n  permanent works i n  
and adjacent t o  the channel of the Kootenay River i n  the  Province o f  Br i t i sh  
Columbia a t  Creston: 

AND WEEREAS pursuant t o  the  sa id  Order the  Reclamation Company constructed 
and the  Dyking D i s t r i c t  hhs maintained such permanent works and has reclaimed 
c e r t a i n  lands known a s  Creston Reclaination Project ,  which sa id  works involved 
t h e  diversion of Goat River i n t o  the  Kootcnny River through an open c u t  
between the  Goat River and the  ICootenay Ri-c-er a t  a point some four miles 
upstream f rom the  natural  junct ion of the s a i d  Rivers: 

AND IYEEREAS by an Order made by the  sa id  Jo in t  Commission on the  3rd 
day o f  October 1933 the sa id  Sa l tor  was authorized t o  construct; c e r t a i n  
permmont works f o r  t h o  reclamation of Lot 774, Kootxnay D i s t r i c t ,  and 
pursuant t he re to  the  sa id  Sa l t e r  did c e r t a i n  permanent works f o r  the  
r ehab i l i t a t ion  o f  works previously constructed and thereby has reclaimed 
the  said L o t  774 now known RS ICootenay Reclamation Farm: 

AlJD WHEREAS i n  an ac t ion  i n  the  Supreme Court  o f  B r i t i s h  Columbia 
numbered S459/1940 wherein the sa id  Sa l t e r  i s  p l a i n t i f f ,  and the s a i d  
Reclamation Comp'any and the  sa id  Dylcing D i s t r i c t  a r e  defendants, the  sa id  
Sa l t e r  claimed damagcs against  the  defendants t he re in  f o r  wrongfully d ive r t i ag  
the waters of t h e  Goat River i n  such maimer a s  t o  cons t i tu te  o. nuisance t o  
and t o  damage the  lands o f  the  sa id  Sa l te r ,  and for wrongfully maintaining 
t h o  sa id  diversion, and f o r  R declarat ion t h a t  t h e  defendants t he re in  a re  
not e n t i t l e d  t o  maintain the  sa id  divers ion so as t o  cons t i tu ta  EL nuisance, 
and f o r  an Injunct ion r e s t r a in ing  tho dcfendnnts t he re in  f r o m  maintaining 
the  sa id  diversion: 
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AND IEEREiS i n  t h e  m i d  a c t i o n  tho Dyking D i s t r i c t  by Counturclain; 
allcgcd t h n t  t h c  snid Sa l t e r  L i s  -mongful.ly in to r f c red  wi th  tho nntura l  
flow of S.hc w t c r s  of Boundary Creek by t h e  construct ion o f  a dyke along 
tylc Southerly boundary of Lot 774, Kookmay Disti*ict ,  nnd t h a t  t h e  sanc 
consti-tutos a nuisniicc and endcni;crs t hc  works o f  t h e  sa id  Dyking D i s t r i c t ,  
and claimed the re in  dnrnngcs aga ins t  t h e  s s i d  Sa l to r  and z doclara t ion  
and an Injunction: 

AND ~R~EREL'S by an appl icc t ion  dated the  26th dny o f  Fcbruary 1940 t h c  
sa id  Reclamation Coapnny nl7d t h e  sa id  Dykicg Distr ic t  d i d  apply t o  t h e  
In te r i rLt iona l  J o i n t  C ~ ~ I F . ~ S ~ . J . O I ~  t o  hear and adjudicate  upon the  subjec t  
matter of t h e  disputcs  between tho  sa id  S c l t c r  on t h e  onc hand on6 t h e  
sa id  ReclcLmtion CorEpxiy and tho Dyking D i s t r i c t  on t h e  other  haild: 

AMI VEERELIS thc  s a i d  In te rna t iona l  Jo in t  Cwx'ission pursuant t o  no t i ce  
aonvcned at th3  City o f  Creston on t h i s  day t o  hear t h c  s a i d  app l i ca t ion  
i n  the  presence o f  Counsel f o r  t h e  sa id  Salter who objccted t o  t h e  
j u r i s d i c t i o n  of t h o  Commission i n  the  prcmiscs, aiid tho  sa id  Rcolamution 
Compnny and Dyking D i s t r i c t  rcspcct ivelg:  

AND VrHEREl;iS t h e  s a i d  p a r t i e s  have agreed t o  a sott lement of t he i r  
s a id  disputes,  t he  tcrms of which were m a d  i n t o  kho proccodings of t he  
sa id  I n t  e rm t i ona 1 Jo in t  Coiiimi s s ion : 

WITNESSETIi t h a t  i n  considerat ion o f  t h e  premises and of  t h e  mutual 
ngreemcnts herein coiitained tho p a r t i e s  hcreto agree each wi th  t h e  otPlcr 
as fo l lov f s :  

1. The sa id  Reclamation Compnny and t h e  sa id  Dyking D i s t r i c t  do 
hereby withdraw and discon-kinuc t h c i r  appl ica t ion  dated February 2Gth,1940 
t o  the  In te rna t iona l  Joint; Commission insofar  as the same a f f o c t s  t h e  s a i d  
S a l t e r  nnd sn id  L o t  7'74. 

2,  The ac t ion  i n  tho Supremc Court of B r i t i s h  Columbia hereinbefore 
i n  p a r t  rec i ted ,  and the Couatcrclairc t h e r e i n  o f  Crcston Dykir-g D i s t r i c t ,  
s h a l l  be for thwith discontinudd and tk p a r t i e s  t h e r e t o  sha l l  consent t o  a n  
Order whereby lcavc s h a l l  be given t o  discoiitinuc tha  sa id  ac t ion  and *he 
sa id  Counterclnim. Each pa r ty  shall pay t h c i r  own cos t s  of t h c  sn id  actiom. 

3.  The Rcclamatiori Conpany and t h e  Bjlcing D i s t r i c t  havc remised, 
rel.eased and forever  discharged, nnd f o r  thcmsclvcs and F o r  the i r  respcct ivo 
successors and assigns remise, re lease  nnd fo rzvc r  discharge t h e  s a i d  George 
Leonard Sa l te r ,  h i s  he i r s ,  executors, adminis t ra tors ,  successors and assigns,  
of  and from all and a11 mnncr  o f  ac t ion  nnd ac t ions ,  C ~ U S C  and causes o f  
act ion,  su i t s ,  debts, dms ,  sums o f  moncy, c l a i m  and demands whctsoever a t  
law and i n  equi ty  which thoy cvcr had or  now h a m  o r  which thcy  o r  t h e i r  
successors o r  ass igns  respec t ive ly  he rea f t e r  can, s h a l l  01' may havc by 
reason o f  any matter, cause o r  tiline; whctsoevcr cxis-tiizg up t o  tho  present  
time, and i n  p a r t i c u l m  but  without r e s t r i c t i n g  tho gcr-orali ty of t he  fore-  
going, a r i s i n g  out o f  t h o  a l leged  in tc r fe rencc  by tho  sc,id S a l t c r  w i t h  t ho  
na tura l  f l o w  of t he  rv:i.ters o f  Boundary C r o d  by tho coiistructioii of a dyke 
d o n @  tl:.c Southerly boundary of L o t  774, Kootcnay D i s t r i c t ,  and by cut€iiig 
off of t h o  by-passes through xhich a l c r g e  volume o f  Rootenay River and 
Boundary Creek \:>;iter flovrcd through French's Slough along the Wiliest s i de  of  
Lot 77'4 during flood poriods. 

4. The sa id  Gcorgc Leonard S a l t c r  has reiniscd, re leased and forever 
discharged, and does f o r  h insc l f ,  his he i r s ,  executors adminis t ra tors  and 
assigns,  rcmise, 1-chase and forcvcr  discharge thc Reclamcition Company nnd 
t h e  Dyking D i s t r i c t  and oach of t h a n  and thc l r  succcssors and cssigns 
rcspoct ivoly of and f r o m  a l l  and nll wLmlcr o f  ac t ion  and ac t ions ,  cnuso and 
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C ~ U S C S  of ac t ion ,  s u i t s ,  debts, dues, sums of money, claims and demands 
whatsoever a t  l aw  and i n  equity, which hc ever had o r  now has, o r  which 
he o r  h i s  ha i r s ,  executors, administrators o r  assigns he rea f t e r  can, s h a l l  
o r  may have by rcason of m y  mattcr, cause o r  th ing  whatsoever existi i ig up 
t o  t h e  prcseiit time; and i n  p a r t i c u l a r  but without r o s t r i c t i n g  tho  
genera l i ty  of t h c  foregoing a r i s i n g  o u t  of o r  i n  connection with t h e  diver- 
s ion  of  t h e  waters o f  t h e  Goat River In to  the  Kootcnay River through an  open 
cu t  made by t h e  sa id  Reclamation Company and maiiikoined by t h e  sa id  Dyking 
D i s t r i c t  between the  Goat River m d  the  Kootenay River a t  a po in t  some four  
milcs upstream f r o m  the  nntura l  junc t ion  o f  t he  sa id  r i v e r s ,  

6. The p a r t i e s  here to  agree t h a t  t h e  only disputc ex i s t ing  between 
thc  s a i d  Sa l t e r  on t h e  one hand, and the Reclamation Company 2nd t h e  Dyking 
D i s t r i c t  on t h e  other hand, i s  a question or": 

%hht work, if any, should bo done by the  Creston Dylcing 
D i s t r i c t  a t  the divers ion  o f  Goat River t o  a f fo rd  
pro tec t ion  t o  Lot 774 under a l l  circumstances which 
may be reasonably an t ic ipa ted?"  

and the  p a r t i e s  hereto agree t h a t  t h e  s a i d  dispute s h a l l  be r e fe r r ed  t o  
a r b i t r a t i o n  i n  the  following 1nanner: 

The Board o f  Arb i t r a to r s  s h a l l  cons i s t  of  an  Engineer t o  be appointed 
by t h e  Reclamation Company and t h e  Dyking D i s t r i c t  j o i n t l y ;  a n  Enginccr 
t o  bc appointed by t h e  sa id  Sa l t e r ;  and a t h i r d  Engineer t o  be appointed 
by the I n t c r m t i o n n l  J o i n t  Commission; PROVIDED ROYEVER, t h a t  i f  t h e  s a i d  
Commission intimates t o  t h e  p a r t i o s  hereto t h n t  it does not wish t o  appoint 
t h o  t h i r d  member o f  t h e  Board o r  f a i l s  t o  do so,  t hen  t h e  t w o  Engineers 
appointed by t h e  p a r t i e s  s h a l l  cndeavour t o  agree on such t h i r d  member, 
nnd f a i l i n g  nr- agreement the Domifiionlkter Board s h a l l  be asked by t h e  
sa id  Enginoers t o  appoint such t h i r d  member. The Board o f  Arb i t r a t ion  
when appoiiited s h a l l  enter upon t h o i r  du t i e s  as  soon as poss ib le  i n  order . 
t h a t  a decision may be reached and an award given by December F i r s t  1940; 
provided, horrever, t h a t  i f  a mnjority of  t h c  s3id Board i s  o f  tho  opinion 
t h a t  tl decis ion  cannot be reached by tho sa id  F i r s t  December 1940 t h e  Board 
s h a l l  have another year inwhich  t o  renoh a decision and make an  award, 
If t h e  Board decides t h a t  any work should bi? done, such work s h a l l  be done 
before  the  High Water o f  1941; but i f  t h e  Board decides t h a t  they  cannot 
reach a dec is ion  and make an  awnrd u n t i l  1941, then t h e  work, i f  any, s h a l l  
be done before Highwater of 1942. 

6, I n  the event of dispute it s h a l l  bo r e fe r r ed  t o  t h e  sa id  Board 
o f  Brb i t ra t ior ,  t o  decide whether o r  not aq r  work di rcc ted  by them t o  be 
done has been s a t i s f n c t o r i l y  pcrfom.cd. 

7. The "Arbitrntion Act" shn l l  apply t o  any a r b i t r a t i o n  pursuant 
t o  t h i s  agreement. 

8. Tho c o s t s  o f  t he  sn id  Board o f  Arb i t r a t ion  s h a l l  be born equally 
by t h e  sn id  S a l t e r  on the  onc hmd, and the Reclamation Compacy em3 the  
Dyking D i s t r i c t  on t h e  other hand. 

9. Thc p a r t i e s  hereto agree t h a t  any a m r d  made by t h e  Board o f  
Arbi t ra tors  and nr?y work thereby ordered t o  be done s h a l l  i n  no way a f f e c t  
t h e  r i g h t  of t h e  Reclamation Company and tho Dylcing D i s t r i c t  t o  do such o ther  
o r  addi t iona l  works as may bc neccssary f o r  t h e  p ro tec t ion  o f  their South Dyke. 

. .  . . .  
. ' 1  . .. . I 

" 
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I N  WITNESS WHEREOF t h e  s a i d  S a l t e r  has hereunto s e t  h i s  hand and 
s e a l  and the corporate scals o f  the  Reclamation Comnpany and t h e  Dyking 
D i s t r i c t  have becn hercunto a f f ixcd  i n  t h e  prcscnce of t h e i r  proper 
o f f i ce r s  i n  t h a t  bchalf .  

SIGNED SEUEXI AI\TD DELIVERED by 
the  sa id  Saltcr ir, t h c  prcscnce 
O f  
(Signed) Geraldine Alexander 
Nme 

Address 

Occupation 

850 West Hastings S t r e e t  

Stenographer 

THE CORPORATE SEAL OF THE 
RECLZMAT I ON C O X P A N Y  vsa s he r e  t o  
a f f ixcd  i n  the  presexce o f  
( Signed) Frank Putnam (Pres ) 
(Signed) Fr, Staples,  Director  

THE CORPOR'LTE SEAL OF THE 
DYKING DISTRICT was here to  
a f f ixed  i n  t h e  presence o f  
(Signed) Guy Constnble,Chairman 
(&igned) A.H.Doyle, Secretary 

i 

1 
. I  

. . 
Seal : G.L. S a l t e r  

t 

. 

t 

Seal  o f  Creston Reclanation Company 

Seal of  Creston Dyking D i s t r i c t  

' I  
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VJIIFRELS t h e  representa t ivc  o f  t h e  Creston Reclamt ion  Company, Limited 
and /or  Creston Dj1:ing D i s t r i c t ,  did not press t h c  request contained i n  sub- 
parngrnph 3 o f  paragraph 37 o f  t h e i r  Lpplication, namely, f o r  an Order 
directing the  removal o f  obstructions'  i n  Nick's (Big) Slough; and 

II'sHEP?LS Counsel f o r  t h e  Creston Ikclamation Company and /or Creston 
Dyking D i s t r i c t  and Pe ter  Charlcs Bruncr s t a t ed  i n  t h e  course o f  t h e  h a r i n g  
t h a t  t he  i n t c r c s t s  thoy rcpresontcd were i n  agreement t h a t  each should a t  
t h c i r  own expense inake such corrcctions o r  rcadjustncnts i n  t h e i r  works a s  
might f r o m  time t o  time bccomc nicessary; 

ITOW THEREFORE THIS CCTT.IISSION DOTH ORDER i J1D DIRECT : 

1. That n Board o f  Engincers bc created cons is t ing  of t h r e e  members, one t o  
be appointed by the  Creston Reclamation Company and /lor Creston Dylcing D i s t r i c t ,  
one by Gcorge Leonard S a l t e r  and t h c  t h i r d  by t h i s  Commission. 
t he  duty o f  t h i s  Board t o  rccommcnd t o  t h e  Commission what work if any should 
be ca r r i ed  out by t h e  Creston Djking D i s t r i c t  a t  t he  poin t  where Goat River 
i s  divcrted i n t o  the  Kootcnny River t o  a f fo rd  pro tec t ion  t o  t h a t  por t ion  o f  
the  property of  George Leonard S a l t e r  known a s  Lot 774 under a l l  circumstances 
xfhich my bc reasonably an t i c ipa t ed .  

It shall be 

2. That i n  s o  f a r  as the  i n t e r e s t s  o f  t h e  Creston Reclamation Company and /or 
Crcston Dyking D i s t r i c t  and Pe tc r  Charles Bruncr a r c  concerned, each i s  a t  
h i s  o r  t h e i r  own expense t o  make such cor rcc t ions  o r  roadjustmeiits i n  t h c i r  
reclamation works a s  may f romt ime  t o  time become necessary; provided t h r t  
such cor rec t ions  o r  rcadjustnents a r e  not incons is tcn t  w i t h  t he  terms o f  t h e  
Conmission's Orders of April  3,1928, and Nay 15,1936, t o  t h c  Creston 
Reclnniation Conpany and Pe te r  Charles Bruner respectively.  

3. That t h i s  Corimission doth hcrcby reserve t o  t he  Lpplicant and t o  a l l  p a r t i e s  
having claims f o r  i n j u r y  i n  respect o f  i t s  works the  r i g h t  t o  apply f o r  such 
f u r t h e r  order, d i r ec t ion  o r  a c t i o n  with rcspect t o  such claims as may sccm 
proper. 

Dated a t  Ottnwa, t h i s  f i r s t  dny of October, 1940. 

(Signcd) Chas , Steowart 

L. 0. Stanlcy 

Gco,Vi. Kyte 

Rogor B.hlcVihorter 

J . E e Pc r r n u l t  

R.Walton Moore 


