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INTERNATIONAL JOINT COMMISSION

IN THE MATTER OF THE APPLICATION OF THE WEST KOOTENAY
POWER AND LIGHT COMPANY, LIMITED, AND THE CONSOLIDATED
MINING AND SMELTING COMPANY OF CANADA, LIMITED, FOR
PERMISSION TO STORE TWO FEET OF WATER IN KOOTENAY LAKE
IN ADDITION TO THE STORAGE AUTHORIZED BY THE COMMISS-
ION IN ITS ORDER OF APPROVAL OF NOVEMBER 11. 1938.

ORDER OF APPROVAL

OTTAWA, CANADA
August 5, 1949



INTERRATIORAL JOINT COAMISSICE

IK YHE MATZER OF TEE APPLICATIOE OF THE ®EST KOOIZE:Y POWEER AND

LIGHT COMPARY, LIMITED, AND THEE COKSOLIDATED KIKIEC AND SMELTIEG
COMPAEY OF CARADA, LIMITED, POR PERKISSION TO STORE TWO FEET OF

WATER IN XOOTREAY 1AXE IN ADDITION TO THE SYGHAGE AUTHORIZFD BY

THE COMMISSION IN ITS GBDER OF APRROVWAL OF NOVEMBEE 11, 1838.

ORDER CF APFROVAL

In this Order the word “Treaty” mesns the Treaty dated Jamoary
11, 1908, between the United States of Awerioce und Eis EHejesty the
Xing of the United Xingdom of Great Britein snd Irsland and of the
Dominions beyond the Sens, Bmparor of Indis; the word "Commiszsion”
mesrs the Imtermationsl Joint Commission; the word “Applicants"
meens the Vest Eootemry Fower and Light Company, Limited, a body
carporate constituted by the Legisleture of the Provinoe of British
Columbisa, Cansde, having ite head office and principal plsece of
busginess in the City of Trail in seid Frovinee, ené The Consclidated
¥ining snd Smelting Company of Camadn, Limited, & body sorporete
incorperated by letters pstent issued by the Seereisry of Stzte under
the Compeniss Act of the Dominion of Cansde, having its primeipsl
place of business in the Municipsality of Tadonme, near the City of
2reil, iw the Provinee of British Columbia; the word "Applieation®
meens the Application d=ted August 3, 1948, transmitted to the

Commission by the Cansdign Govermment cox behelf of the Appliesnts,srd



here being comsidsred and eacted upon by the Commission; end the word
*Eoard"™ meens the Intermationsl Xootenay lake Board of Comtrol heretofaore
sreatsd by the Commission.

THEZEAS by an Order dated Noveamber 11, 1938, the Commission, under
eathority of Article IV of the Treaty, ordered amd dirested that the
West Xootemay Power and lLight Compeny, Limited, be permitted to comstruct
snd operate certaix works in and adjusent to the chammel of the Xootemey
Biver below Lootenmay lake im the Frovinee of British Lolmmbdia, snd to
store water ir Xootemay lsks ix the ssid Provinee to & maxiware aimtion
of 1745.32 feet, Geodetic Survey of Cameds datum, 1928 uajmh»m: said
Conpany being roquired by thet Grder to hawe the lake drawn down to
elevation 1738.32 feet by ipril 1, or sabout that date, each year; and

WHERELS ue 8 temporary measurs during the 1941442 storage season
only, the Commission by an Order dsted June 30, 1941, authorized the ¥est
Eooteney Power end Light Company, Limited, to stare two feet of water in
Kooteney leke over and above that suthorized by the Commission in its Gréer
of November 11, 1938, to & maximunm elewatior of 1747.52 feet; after which
the terms of the Order of Fovembar 11, 198B, were %0 be in full foree end
sffect; snd

WGEREAS by Orders of Approwvel adopted by the Commission in 1942,

dwring the late World War, the last of wkich waz dated October 25, 1942,



the Commission authorized the West Eoctenzy Power and Light Compeny,
Limited, to continue to store the szid zdditionel two feet of water in
Kootensy Lake each storage season urmtil April 1, 1944, or amtil the
cegsation of hostilities, whichever should oscur first; and said Compeny's
right to store the additional weter sxpired om April 1, 1944; and

WEEREAS the West Xootenay Fower and Light Company, Limited, esnd The
Censolideted Niving end Smselting Company of Canada, 1imited, by a Joint
Application dated August 3, 1948, have applied to the Commission for
renswsd psraission, without prejudice to thmir rights under .ths Commission’s
Order of Xovember 11, 1938, to store two adilitional feet of water in
Ecotenzy lake, betweer elevations 1745.32 snrd 1747.%32 feet, By regulation
of the flow throuch the Corrz Limm dem =nd power plant; end

TEEEELS the EKooteray River is an internstionsl giresn flowing scross
tas boundery betweer the United Steter and Censds, within the meaning of
irtiecle IV of seic Treety; and

WFENREAS while Zooteney lLake is entirely withir the Province cof
Britigh Columbis, the fertile lsnds comprising the delts cof the Kooctensy
Biver, commonly kmown 28 the Kootenay Flats, lie partly ir thet Provinee
and pertly in the State of Ideho; and

WEEREAS losated in, scross, and adjacent to the Xoostensy Eiver bslow
Eootensy Lake ere five existinpg dews and power plants, identified dy the

nsmeg of Corre Limm, Upper Bonningiton, lower Bermington, South Sloesn and



Brilliant; and the Applicsants heve adviszed the Commission that The
Consolidated Eining end Swmelting Compeny of Cedada, Limited,now owns
the Corre Limm, Upper Bommington, Scuth Slocan and Briliient danms
and power plants, end thet the West Kootency Power snd light Compeny,
Limited, owns the Lower Bomnington dex end power plent; emd

EEEEELS 81l of the powsr produced by The Comsolidsted Riwming
and Smelting Company of Capsde, Limited, at its four Kootemay River
plents, snd s lerge pert of that produced by the West Kootenay Powsr
and Light Company, Limited, at its Lower Bomaingtom plamt, is msed by
sald The Consoligated Kining and Smelting Compeny of Canmade, Limited,
in the operzticn of its industrial plawts in British Colwmbia, for
the production of lezd, zine, commarcisl fertilizers, sand other metels
end chemiczls, of whiek there sre shortapes; and )

WEZEEAS the Rost Kootemey Power end Light Compeny, Limited,
sapplies power to moxny imdustries, cities, communities snd irrigstion
districtz in southern British Columbis whieh ere depsndant on power
from thie Company*s Lower Boamingion plant; and

BEEERAS it is exticipated that the increase in sgtorage desired
by the Applicants will be nesded during the low flow seasom to increase
power production et the sevarel power plants oz the lower Xootemy
River ir order better tc supply ihe power markets served by the
Lpplicants; and

WHEREAS the additionel storzge will also imerease the firm power

eveilable at the Grand Coulee end Bomneville developmenmts in the TUnmited



States, whioch produes power in & region where exn acute power shartspge
exista; the stid Grand Coulee and Bommeville dsvelopmente being owmed
by the Goverment of the United Stetes; and

EARREAS the Applicents hawe expressed their willingness to be bound
to pey gll expensss and to be held liable for sny dsmage or injury that
mey be sustrined by imterassts on the Umited States slde of the intermpat-
ionsl beundary, zg a result of the two sdditiome] fest of storage in
Xootenoy lake, inclnding ths cost of sdditional punping and sonstruction
of edditionnl dreinege fucilities, which mey arise by reason of the
6dditionsl storage, end to pey for all dsmege to lands or -créps in the
dreinapge districte or other sreag om the United Stetes side of the
boundary sdversely effected by the seii additiomal storsage; sud

WEELELS if the level of Eootenzy leke were ruised two feet, from
elgvation 1745,32 feet to elevation 1747.32 feet, as regussted by the
ipplicents, the levels of the Koctensy River &t snd abows (soutk of) the
internetions] boundery in the United Stutes wonll slso be reised; end umder
Article IY of the seif Treety thiz mey not be cdoms withowt the prior
sporovel of the Commigsicn; and

REEREAS after due notice the seid Applicstion eeme oz for bearing ir
Bommere Ferry, Idsho,on September 14, 194£, snd in Creston,Eritish Columbie,
on Septezber 15, 1948, where evidence was presented by the Applicents and

pmerons othar periies, end 21l interested parties in both Canade end the
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Urnitec Stetes deeiring to present evidence or make stetements were giver
full opporturity to be heard and were heerd; end

FHERLAS the Commission ecting under the enthority conferrsd upor it
by the Tresty, having considered the Applicetion ané all of the evidence
submitted, both orsl and documentary, is of the opinion that, ws &
meagure of relief from powsr shortages in both the United States and
Cenade it would be in the public intersst to permit en npward devietion
from the basic storage programme upproved ip the Order of Hovember 11,1988,

O THEREFORE THIS CUMNISSION DOTY ORDEE AND DIRECT:

That the Appliestion of ths West Kootenny Fowesr end Light Compeny,
Liunited, and Ths Consolidsted Mining end Smelting Compexny of Cemadas,
iimited, dated August 3, 1048, for permission to store two additiomal
foet of water in Xootexey Lske betwoen slevations 1745.32 snd 1767.52
feet, be and the same iz hereby approved, subjeet to the following
conditionss

{1) This epproval is for & period of five storage ysars

to compence vith the starage sesson of 1945-50 on the felling

stage of RKooteney leke following the crest of the 1949 =pring

end sarly sumer flood, and to end with the storage seasor of

195354, viz., April 1,1954, unless otherwise ordsred by the

Commiscion; end the Lpplicants® regzulstion of the lake shall be

in secordenoce with the formuls hereimafier set Torth,

(2) 411 3exe elsvetions prescribed inm thig Order shell be
dsternined et the Queen'’szs Bay gsuge, ~nd askell be deriwed from

the Quoen's Bay Bemchmerk 1 - the top of s thrse~guarter insch

steel plug set in bedroek - elewation 1788.77 fert, Geodstie

Survey of Carndzs datum, 1826 adjusimcnt, ag shows ix the reocrds
of the Dosinion Weter and Power Buresu, Caoeds.



{3) After the high water of the spring amd early summer
floods of the yesars 19496 to 1958, inclasive, snd when the level
of Kootenay Lake st Queen®s Bay gauge or its falling stage
reaches slswation 1745.0 fest, the gates of the Corrs 1Limm
dam mey be s0 cperated as to retain the lake at said elswation
1745.0 fest until August 9, snd after that dmte, by storing of
surplus water not immediately required for power produstiom,
the lsvel of the lake may bs raised to elevation 1747.32 feet.

{¢) If éue to sxoepiiomally high inflow the lake has not
been drawn down to slevation 1745.0 feet by August §, storage
of water to any higher elewation otherwise permissidle under
this Order shall not bde oommenced until fmmediately after the
iske hag fellex to said elevation 1T45.0 feet.

{§) Elevation 1747.32 feet shall be the maximum storage
level each storsge season mutil Jammary 7, end thersafter the
lake level shall be progressiwvely lowered so that it will mot
sxceed slevation 1745.6 feet on Felrmary 1, slevation 1743.2
Yot om NMareh 1, and elevation IT759.32 feet om or adout April
1, exeept under sxtraordimarily hirh inflow conditions, when
8 sufficient mmber of gates of the Corrs Linmn dam shall be
opened and kept open throughout such period of exsess inflow,
80 &5 to csuse the lake to Lo lowered, il posszible, to mest
the foregoing prescribed reguirements.

{6) Throughout the period of flood flow ir eech end
every year {i.e. from the commencement of the spring rise
until the level of the lake at Queents Bay returns to slewztion
1745.0 fect on the friling stapge), & sufficient mumber of pates
znd slulocewsys of the sald Corre Linn dsm shall be opsned to
provids, in eonjunction with the flow through the turbines,
for the Jjowering of the main body of Xootemny lske, us & remlt
of the excawstion completed in 1839 by the Applicant, the ¥West
Eooteney Powrr and Light Compeny, Limited, by st least the
amourte indieated in Table 2, page 21, of the Camadisr
Govermment BExhibit ¥o. 1, dated June 1, 1835, om file in the
affioer of the Compiasion iz Ottews prnd Washington, as follows:



Discharge from Iocotemey Amount of lowering to be

lakXe under oripinsl eflfscted on main body of
conditions {in eecond fost) Kootenay lake (in fest)
compated at Corra Limm measured et Queen's Bay
10,000 1.0
25,000 1.3
50,000 1.7
75,000 zal
100, 000 2.6
125,000 3.0
150,000 T2
175,000 3.5
200,000 3.8
225,000 4.0

(7) The Applicants, their auoceascrs or assigns, shall
comtinue to pay the costs inourred in the State of Idaho by
resason of the construetion amd/or operatiom of the Corrs Limm
dam end power pleni, Just sz they have dome heretofore under
. 8aid Order of November 11, 1938, the amocunt of such payment
(irrespective of and in eddition to the other payments herein-
afier provided for) mot to exceed in the agrregate in any year
the sum of Thres Thousand Dollars {$5,000.00) to be paid to
the Treasurer of the State of Idaho or some suthority desigmated
by that Stute om Jammery 1, ir each end every ysar; provided
slways, thet after awy paymemt hne besn meds, the Appliseuts
shall mot be required to meke any further peymentsz under the
saiéd Order of Rowvember 11, 1838, umtil the Treasursr of the Stete
of ldeho, or other dssign=ted Ideho mmthority, hes produeed
vouchers for peymemt to cleiments of the amcunts reguired to
cover the szld costs, end bas remitted the unexpended bslance,
if any, to the Applisanmts; and provided further, that the Appliosnts
thell not be emtitled to dispute the welidity of eny vouehars
produoed ar aforesaid.

{8) Pareuant to provisions embodisd im Articls VIII of
seid Treaty, the Commission heredy recuires that the Appliesauts,
their guecessors or sssigns, shall suitabie and sdegustely
protect and indemnify sll iztereosts or the United Stetes gide
of the internstionsl bonndery whioh mey be imjured ez & resalt
of the additiomsl storage in Xootemey lake sbowe elewation 1745.32
fest. ¥ithout limiting the generelity of the faregoing language
the seid dpplisents sre hereby specificslly bound to pey all



expenses that may be incurrsd ox the Urited Stetes side of the
interpational bowndary, including the costs of additionsl

paaping sad of the scustruction of edditioml dreinage facilities,
whick mey arise in the State of ldsho by reason of said addition~
a2l storage, end to pay for £l1] damage 0 lands Or erapas In the dreinage
districts or reclamstion districts or other sreax iz the Btste of
Idaho sdverssly affected by said 2d4ditional storage; any sueh
peyments to be irrsspective of and additional to the smounts the
Applicsnts are or may be required to pey underthe terms of the
Commission*s Urder of Jovember 11, 1958, sod undsr sondition 7 .

of thiszs Order.

{9) In order to ensurs the carryimg cut of the provisions
of this Order, the Commissicm shall retain jurisdiction ower
the regulstion of the lewels of Kootemey lLake, through its
existing Internaticmal Eeotsasy Leke Bosréd of Comtrol, hereinsfter
referred to as “"the Bosrd®, which somsisrts of two Pnited States
moxbers end two Canadian membders, sppolusted by the Commission.
The Board, under the direction of the Commiscion, is bareby
charged with the duty of sseuring campliances with the provisions
of this Order insofur as they relsts {0 the regulation of the
isvels of Xooteoay lake; amd iz eddition to the dutlesx abowe
end hereinefter particalarly mentiored, it shall perform end
discharpgs suck other dutiss as mey from time to time e aszsipgned
to it by the Commission. %The Poard shell report to the Commission
8t such times s the Commiszion my determine. Iz the eveat of
sny disagreement between the members of the Board, ths matter
shell be referred by them to the Commission for finel decision,
The Board may st sny time meke representetions to the Comminsion
in regard to sany matter affecting or srising ont of the terms of
this Order,

{10) A1l dsmage claims which mmy arise in the Idaho portion
of the Kootenay Flets as the rexult of the additionsl two fest of
storage shell ir the Pirst instanes be sulmitted for epprowl
tc the Eoctemi ¥rlley Reolamation Assosiation, mhiech will sct
as the sgent for the claimants in dealing with the Applicants,
and in case of dissgresment between the sald Assosistion and the
Appliesents, the cleir or claims in questioz shell be referrsd
for decision to the Board, and in the event of s disagresment
ir the hoard suesk ¢cluix or cleims ghall e veferrsd to the
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Commiscion for fine] determingtion. The egrregate smount of
money, detsrmined in accordsnce witk the sbowve [reseribed
prooedurs to be due the Idehc reclemetiorp farmers st wny tinme
in settlement of their cleims, shell be peid pramptly by the
Applioants; smd providsd further thet the reclamstion formers
of Idsho shall present their clxims, in sscordanse with the
prosedure hsreinbefore prescribed, withixn s reasonable time
after they become cognizant of the dxmages and that the sald
Assoealiation shell motify the Applicants of suech claims within
& reascnable time, but failurs to 4o so shall mot presclude
the right of the seid farmerz from just compsnsation,

{11) The Applicent, The Comsolidated Eining snd Smeliing
Company of Camadn, Limited, shall maintain and operste sutometic
gauges in & marmer and at locstions and of & typs satigfactory
to ths Board, as follows:

I. In the Xootemmy River zt the tailrsce of the Corrs
Llimn power plant;

1I. In the EKootensy Riwer at the farebey of the Corra
1dioe power plant;

1II. In the Yest Arm nf!oatmyxab st Belson, British
€olumblia; sxmd

IV. On Footemsy leke in the vieinity of Queen's Bay,
near the lske outlet, this beinz the gsuge referrec
to in comdition 2 of this Order;

and the resords of these geuges shell be regularly mede esveileble
to ené filed with such authority sz the Boerd mzy direct. It is
hereby directed, without limiting the generality of the faregeing,
that the Applieent, The Consclidated Eizing ané Smelting Campany
of Camnde, Limited, shall mske sdeguats rovisiocn to0the satis-
factior of the Board for the determinmation of the flow of the river
&g provided in comnditiom € of this Urder, &md ahsll keep accurete
end sufficient records of the foregoing de’ erminotions o the
setisfaction of the Poard, &mi shall make returrn of guch rescoréds

gt such time snd in such farx &z Wey be reguired by the Poard.

{12) The Applicant, The Consolidsted Minin: and Swelting
Coapaxy of Caneds, Limited, shell meke evailable to the Board suck
detz relating to the digeharge through the Corre Limm dam and
power plemt, or reletinz to powsr load, az the Boerd msy consider



Yo be desirzble or neeesssry to eneble it to ensure observenos
of the provislions of this Order.

(13) The eost of meintaining 2ll parts of the Carrs lim
dam and 811 siniees and log sluices and the sbove mentioned
fauges shall be borpe by the Applicent, The Consolidated
ining end Smelting Company of Cenmade, Limited, end this work
end maintensnce zhall be done in & memmer satisfactory to the
Yoard, '

{14) The regulation of the flow of water through the Corre
inn dam, to the extemt reguired under the conditions of this
Urder, shell be madjeet tc the supervision excd contrel of the
Board, under the direction of the Commissiom.

{15) The Commeiszion, on the report of the Bosrd during
spring and early summesr floods or freshets, mey determine
that ez emergemcy conditiom exists, and mey then reguire
the Applicant, The Comsolideted Kining snd Smelting Compawy of
Camade, Limited, to cooperxts fully with the Boerd im regulsting
the flow of weter throngh the said Corrs Limm dam, to the snd
thet the righte and iztsrests of &1l perties will ve protected
g0 fer &5 It is precticedle g0 to de.

{36) The Applicents, without incurring sny finsncisl
cbligetior or recponeibility therefor, shell coopersie end
eszist ir eny messures that mey be nnderteken under the zuthority
of the Goverrments cf Caneds smd the United Ststes with & view to
further chemmel exlergement designel to improve flood water
copditions in the Eootensy Flets in the Province of British Columbis
snd in the State of ldaho,

{17) ©Xothing in this Order shsell be comstrued ss freeing end
relieving the Applicents of any sleims for irjuries, cemapge or loss,
susteined by reason of their storage operstions, by eny person or
persons «r corporstion or eny other interests in Cenade or the
Unitec Btates, whick may be affeeted by such operstions and whieh
are not otherwise provided for hereixn.

(18} The provisions ©f the Commission's Order deted November 11,
1938, shell comtimme in full forece end effoct save insofer aes such
provigione ere modified or sxtended by this QOrder.,
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The Commission reserves ithe right to amend or rescind

this Order.

Approved irn the Clty of Ottawa, this the £ifth day

of August, 1949.







