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INTERNA TIONAL JOINT COBEfISSION

In the matter of the Order of Approval dated the 5th day of Auvgust,
199, cranting permission to the ¥West Kootenay Power and Light
Company, Limited and The Consclidated !iining and Smaliing Company
of Canada Limited to store two feet of water in Kootenay Lake In
addition to the storage anthorized by the Commission in its Order
of Approval of the 1lth day of November, 1938.

ORDER OF FINAL DETERMINATION

WHEREAS the Order of Approval of the Commission dated
the 5th day of August, 199, which zranted to the West Kootenay
Power and Light Company, Limited (hereinafter called “the Power
Company®) and The Consolidated Mining and Smelting Company of Canada
Limited (hereinafter called "the Mining Company®) pemmission to
store two additional feet of water in Kootenay Lake between ele-
vations 1,745.32 and 1,747.32 feet, provided, inter alia,

®(10) A1l damage claims which may arise in the Idaho
portion of the Xootenay Flats as the result of the ad-
ditional two feet of storage shall in the first instance
be submitted for approval to the Kcotenai Valley Recla—
mation Assoclatlion, which will act as the agent for the
claimants in dealing with the Applicants, and in case

of disagreement between the salid Association and the
Applicants, the claim or claims in question shall be re—
ferred for decision to the Board, and in the event of a
disagreement in the Board such claim or claims shall be
referred to the Commission for final determminatiocn. The
aggregate amount of money, dstermined in accordance with
the above prescribed procedure to be due the Idsho recla-
mation famers at any time in settlement of their claims,
shall be paid promptly by the Applicants; and provided
further that the reclamation fammers of Idaho shall present
their claims, in accordance with the procedure hereinbefore
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prescribed, within a reasomable time after they becomes
cognizant of the damages and that the said Association
shall notify the Applicants of such claims within a
reasonable time, but failure io do so shall not preclude
the right of the aaid farmers from just compensation.™;

AND THEREAS the said Kootenai Valley Beclamation Associ-
ation presented to the Power (ompany and the Mining Company damage
claims for erop loas: or damage, additionel cultivation, pumping
installations, excavation of ditches, purping and loss of ae?d and
fertilizer for ~71:119 calendar year 1951, and resubmitted claims for
the calendar year 1950, aggregating approximately $80,000.003

AND WHERRAS the Power Company and the Mining Company
were unable to agree with the Xootemal Vallsy Reclamation Associ-
ation that the damage claims presentsd arose as the result of the
additional two feet of storage in Kootenay Lake authorized by the
Commissionts Order of Approval dated 5 August 1993

AND WHERRAS the said claims were, in accordance with

the said Order of Approval, referred for decisiom to the Inter-
national Kootensy Lake Board of Control (hereinafter referred to
23 ®the Board®);

AND WHEREAS the Board concluded that regardless of tha
lack of substantive proof, damage was suffered by the members of
the Association during the storage period 1950-51, but that the
Board could not determine the amownt of the damage or what portion
of it might be attributable to the additional two feet of storagse;

AND WHEREAS the said claims were referred to the

Commission for final determination;
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AND YHEREAS the Commission, at its semi-annuval meeting
in Ottawa, held on the 9th day of October, 1953, took notice of
the fact that the said claims had been pending for a considerable
time and delegated anthority to the Hon. George Spence, Canadian
Member of the Commission, and Nr. Roger B. Mchhorter, United
States Yember of the Commission, to hold a public hearing at
Bormers Ferry, Idahos

AND WHEREAS the said public hearing was held on the
30th day of November and the first day of December, 1953, and full
opportunity was afforded to all interested parties to appear and
make their views known to the Commission;

AND WHEEREAS representatives of the Kootenal Wwlley
Reclamation Association and the Village of Bonners Ferry present-
ed evidence in support of the said claims, and representatives of
the Power Company and the Mining Company presented evidencs in
dispute of the claims arising as a result of the additional two
feet of storage;

AND WHEREAS since the said hearing, the Xootenai Valley
Reclamation Association has agreed with the Power Company and the
Mining Company that, without determination of whether the alleged
damage could be properly attributable to the additiomal two feet
of storage, it would accept as a compromise settlement of the said
matter pending before the Commission the sum of $58,300, and the
Power Company and the Mining Company have agreed that without ac—
knowledging or being bownd by the contentions of the Association
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and its members, they would make a voluntary payment of that smm

on the terms and conditions: (i) that the Association has repre~
sented to the Power Company and to the Mining Company that more
than that sum has been expendsd by thes drainage diatricis and
members of the Assoclation for the improvement of drxinage and
pumping faclilities in the drainage or reclamation districis or
other areas in the Idaho portion of Kootenal Flats during the pest
two and one-half years, and that an additional sum of approximately
$18,000 will be expended on pump installations in the pumping season
1954~1955; (i) that the Association, in.accepting the said setile-
~ ment, confimms that the settiement will relesse the Power Com-

pany and the Mining Company from all clsims whatscever by all

or any of the reclamation farmmers in the Idaho portion of Koote—
nal Flats and the Village of Bonmers Ferry, arising out of the

said Ordsr dated 5th August, 1949, and that none of the said far-
mers nor the said Village shall have any further right to com—
pensation under that Order; and (4ii) that when the Commission

has adopted an Order of Final Determination in respect of the claims
presented tc the Commission determining that the said sum of $58,300
be pald on the terms and conditions of the compromise se;ﬂmnt,
and recognizing that the same constitutes suitable and adequate
indemmity to all interests in Idaho which may have been injured

or alleged to have been injured as a result of the additiomal two
feet of storage which has been maintained in Kootenay Lake during
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the effective period of the Ordsr of Approval dated 5 August,
1949, without the Comissicn passing upon the evidence and ar-
gumment presented by the respective parties, payment of the said
sum of $58,300 would be made by the Power Company and the Mining
Company to the Kcotenal Wlley Reclamation Association bx de-
poeiting the same to the Associationts credit in the First
Ratlional Bank of Bormers Ferrys

APD WHEREAS the Kootenal Valley Reclamation Association,
as the agent of the several claimants wnder the terms of the
Commission's Ozder of 5 August 1949, will exercise responsibility
for apportioning the said $58,300 equitably among the claimants,
with the exception of $171.29 thereof to be retained by said
Association as a small service fes; and the Asaociatioxi has supplied
the Commission with a statement dated 13 July 1954 showing the
distribution it proposes to make of said §58,300, with the exact
amount of money to be delivered to each claimant shown thereon;

NOW, THEREFOHE, THIS OOMMISSION DOTH ORIER AND DIRECT:
1. That in view of the voluntary settlement referred to
above it is unnecessary for the Commission toc pasa upon the evi-
dence and arguments presented by the Kootenai Valley Reclamation
Associatlion, the Power Company and the ¥ining Company at the Pub-
lic Hearing held at Bonners Ferry, Idaho, on the thirtieth day
of Hovember and the first day of Deeember, 1953.
2. That the Commission approves the terms of the said

settlement between the parties aforesaid.
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3.. Thas this Commission determines the said sum of
$58,300, together with such other sums as may have been paid

to the Kootenai Valley Reclamation Assoclation by the sald
companies, to be suitable and adequate indemnity to all interests
in Idaho which have been injured as the result of the additional
two feet of gtorage which has been maintained in Kootenay Lake
during the effective period of the Order of Approval dated the
Sth day of August, 1949, and that none of the reclamation
farmers of Idaho nor the Village of Bonners Ferry shall have

any claim whatscever to compensation for any additional losl

or damage allegedly suffered during such effective period.

SIGNED AT WASHINGTON, D.C. THIS lst DAY OF SEPTEMBER,
195k.




