
- - -  - , d  

43 
3 4 2-2 

INTEk"JATI0N.U J O I N T  C O W ? , S S I O N  

IN ?HE HA!LTER OF THE APPLICATION OF COMINCO LTD. (PORMERLY 
THE CONSOLIDATED KINING AND SMELTING COMPANY OF CANADA 
LIKITED) !RJ STORE TWO FEET OF WATBR IbT KOOTKUAY LAKE IN 
ADDITION TO TKE STORAGB AUTHORIZED BY TIIE COMKISSION IN 
ITS ORDER OF APPROVAL OF NOVEMBER 11, 1938, 

ORDER OF APPROVAL 

WHEREAS Comfnco Ltd. (here inafter  referred t o  as the 

Applicant) i s  a body corporate having its  head office in 

the C i t y  of Montreal i n  the Province of Quebec and i t s  

princ ipal  place of bU8ine88 in the rIIUniCipality of Tadanac 

near the City of Trail in the Province of Bri t i sh  Columbia; 

and 

'CIIISEREAS, by an Order d a t e d  N o v e m b e r  11, 1938, the 

I n t e r n a t i o n a l  Joint  Contmission, under authority of Article 

ZV of the Boundary Waters Treaty G Z  January 11, 1909, 

approved the Application of West Kootemy Power and Light 

Company, Limi ted ,  to construct  and o-perate certain works 

in and adjacent to the channel of t h e  K O O t e M y  R i v e r  

below -YOOtenay Lake i n  the Province of B r i t i s h  Columha, 

and. to s tore  water i n  Kootenay Lake in the said Province 

to a mcximum elevation of 1745.32  feet, Geodet i c  Sttrvey 

of Canada Datum, 1928 adjustment; saic! Company being 

required by the Order to heve the lake drawn down to 

e levat ion  1739.32  feet by April 1; or about tbt date, 

each year! an6 
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W€jBREAS the Commission, by an Order  dated June 30,  

1941, approved as  a temporary measure during 194142 

atorage season only, the Application of W8t W t e M y  

Power and Light Company, L i m i t e d  t o  store t w o  f e e t  of 

water in tCootenay Lake over and above that approved 

by the Commission in its Order of November 11, 1938, to 

a maximum elevation of 1747.32 feet; after which the 

t e r m 6  of the Order of November 11, 1938, were to  be i n  

full force and effect: and 

WHEREAS, by Orders of Approval adopted by t h e  Commission 

in 1942, during World W r  11, the las t  of which was dated 

October 2 3 ,  1942,  the Commission approved the Applications 

of West Kootenay Power and Light Company, Limited to con- 

tinue t o  store the s a i d  additional. two feet of water in 

Kootenuy Lake each season u n t i l  April 1, 1944, or until 

the ces sa t ion  of h o s t i l i t i e s ,  whichever should occur first: 

and said approval e x p i r e d  on April 1, 1944; and 

-, by an Order dated  August 5 ,  1949, the Commission 

ipproved the joint  application of Weat Kootenay Power and 

Light Company, L i m i t e d  and The Consolidated Mining and 

Smelting Company of Canada L i m i t e c i ,  without prejudice to  

t h e h  rights under the Commission's O r d e r  of November 11, 

1938,  t o  store two additionel f e e t  of water in Kootenay 

Lake, beitwean elemtiom 1745.32 and 1747.32, by regulation 
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of the flow through the Corrr L i n n  Dam and Power plant; 

the approval t o  end w i t h  the storage sea8on of 1953-54, 

v i z . ,  April 1, 1954: and 

WHEREAS the Applicant without prejudice t o  i t s  r ights  

under the Commission's Order of November 11, 1938 has 

forwarded to the Commission through the Government of 

Canada an Application d a t e d  July 11, 1966, for  approval 

to  atore two additional feet of water in Kootenay Lake, 

between e levat ions  1745.32 and 1747 .32 ,  during +&e storage 

season of 1966-67 only ,  by regulation of the f l o w  through 

the Corra L i n n  dam and Power plant: and 

-REAS it i s  stated in the Application t h a t  it was 

prompted by a request from Kaiser Aluminum ana Chemical 

Corporation and a8sociated i n d u s t r i e s  i n  the Northwest 

S t a t e s  of the LTnite6 States  that addit ional  water Se 

stored in Y-ootenay Lake and regulated in such a way as to 

avoid an interruption i n  t h e i r  power supply which could. 

OCCUT i n  the event of adverse water c o n t i i t i o n s  during t h e  

fall and winter cf 1966-67: and the s a i d  industr ies  propose 

to arrange with Bonnev i l l e  Power Amainistration for  an 

increase i n  their power 8UpplieS i f  the A?pl i ca t ion  is 

approved; aac 

WBBREAG it is stated in the Application that the pro- 

posed storage and regulation during the low flow season 
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of 1966-67 would also remul t  i n  s u b s t a n t i a l  b e n e f i t s  i n  

Canada, i n c l u d i n g  a n  i n c r e a s e  of abou t  twenty- three mega- 

watts in the firm c a p a b i l i t y  of t h e  A p p l i c a n t ' s  four power 

p l a n t s  and an i n c r e a s e  of a b o u t  four megawatts i n  t h e  f i rm  

c a p a b i l i t y  of the Loer Bonnington power p l a n t  owncc! by 

W e s t  Kootenay Power and Light  Company, L i m i t e d ,  which p l a n t s  

are located on the Kootenay River below Kootenay Laker and 

WEREAS West Kootenay Power and Ligh t  Company, Limited 

has recorded i t s  approval  and s u p p o r t  of the Appl ica t ion :  

and 

WEEREAS the Kootenay River is an i n t e r n a t i o n a l  stream 

flowing across the boundary between the United S t a t e s  and 

Canada, w i t h i n  the meaning of Article I V  of the Boundary 

Waters Treaty of 1909: and 

WBEREAS, while  Kootenay Lake is e n t i r e l y  w i t h i n  the 

Province of B r i t i s h  Columbia, the f e r t i l e  l ands  compris ins  

the delta of the Kwtenay R i v e r ,  commonly known as the 

Kootenay F l a t s ,  l i e  p a r t l y  i n  that Province and p a r t l y  

in the S t a t e  of Idahor and 

WEREAS, i f  the level of Kootenay Lake i s  raised two 

feet,  from elevation 1745.32 feet to e levat ion  1747.32 

feet, as zequested by t h e  Applicant ,  *he levels of the 

Kmtenay River et and above (south of) the international 
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boundary i n  t h e  United States w i l l  also be raisedt ana 

under Article IV of t h e  s a i d  Trea ty  t h i s  may not  be done 

wi thout  the p r i o r  approval  of t h e  Commissiont and 

WHEREAS the Appl icant  has expressed i t s  w i l l i n g n e s s  

t o  be bound to pay all expenses and t o  be h e l d  liable 

for any damage or  i n j u r y  that  may be s u s t a i n e d  by in- 

terests on the United S t a t e s  and/or Canadian s i d e  of t h e  

i n t e r n a t i o n a l  boundary, as a r e s u l t  of the two a d d i t i o n a l  

feet of s t o r a g e  i n  W t e n a y  Lake, i n c l u d i n g  t h e  cost  of 

a d d i t i o n a l  pumping and c o n s t r u c t i o n  of addi t ional  

drainage fac i l i t i es ,  which may arise by r eason  of the 

a d d i t i o n a l  s t o r a g e ,  and to pay f o r  all damage t o  lands 

o r  crops i n  the dra inage  e i s t r ic t s  or other areas on 

e i ther  side of the boundary a d v e r s e l y  affected by  the 

said a d d i t i o n a l  storage; and 

WHEREAS the  Appl icant  proposes  t o  enter i n t o  an 

agreement w i t h  Kaiser Aluminum and Chemical Corporat ion 

and a s s o c i a t e d  i n d u s t r i e s  i n  the Northwest States of 

the United State8 under which the  Appl icant  w i l l  be 

indemnified by them r e s p e c t i n g  all claims of i n t e r e s t ?  

i n  Canada and the United S t a t e s  regarding such loss or 

daxnage, or o the r  rerrrec?ial measures a r i s i n g  out of the 

tw;, feet of ad t2 i t Ion t l  storage: and 
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WfFEREAS t h e r e  ha8 been e i g h t  years of exper ience  i n  

t h e  s t o r a g e  of water on Kootemy Lake b e t w a n  e l e v a t i o n 6  

1745.32 and 1747.32: and 

WHEREAS, i n  order t o  take  advantage of s u r p l u s  water 

available during August, 1966, and  i n  the special circum- 

s t a n c e s  described h e r e i n ,  the Commission concluded t h a t  

i t  would be i n  the p u b l i c  i n t e r e s t  and n o t  p r e j u d i c i a l  t o  

t h e  r i g h t  of i n t e r e s t e d  persons t o  be heard i n  accordance 

w i t h  Article XI1 of the said Trea ty ,  t o  conduct  h e a r i n g s  

of t h e  Appl i ca t ion  sooner  than is  normally provided;  and 

accord ing ly ,  pu r suan t  t o  Rule of Procedure 19, the 

Commission reduced the times specified in i ts  Rules of 

Procedure 15, 16  and 23: 

WHEREAS t he  s a i d  App l i ca t ion   can^ on f o r  hea r ing  i n  

Creston,  B r i t i s h  CO~umb18, on August 11, and i n  Bonners 

Ferry, Idaho on August 1 2 ,  1966, when ev idence  was pre- 

s e n t e d  by the Appl icant  ana o t h e r  parties, and all 

i n t e r e s t e d  parties in both Canada and the U n i t e d  States 

desiring t o  p r e s e n t  evidence or  mAke s t a t e m e n t s  wre 

given  full oppor tun i ty  t o  be heard: and 

WHEREAS a t  the hea r ings  it war stated that a 

temporary s-hortage of power for cer tc in  vital i n d u s t r i e s  

may occur i n  t h e  United States portion of t h e  Columbia 
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River Easin dur ing  t h e  1966-67 l o w  f l o w  seaton: an2 t h a t  

the proposed storage and r e g u l a t i o n  woulc? i n c r e a s e  by 

about 400,000 kilowatt-months the power produced at hydro- 

electr ic  Tlantrs on t!!e Columbia E i v e r  which are owned by 

t h e  Zni ted  S t a t e s  rfivernrnent, and by about  150,093 k i lowa t t -  

months the 2 o w e r  produced a t  o t h r  h y d r o - e l e c t r i c  p l a n t s  on 

t h e  C o l u m b i a  River i n  t h e  T n i t e d  States: and 

'WFEREAS at the hea r ings ,  +he Government of Canada, the 

Government of t h e  'Jnited S t a t e s  and t h e  Government of 

S r i t i s h  Columbia s t a t ed ,  t-hrough Counsel, t h a t  &he saic! 

G o v e r m n t s  had no o 3 j e c t i o n  t o  approval of t h e  App l i ca t ion  

subject to a p p r o p r i a t e  cond i t ions ;  and 

WEREAS the Commission, acting under the  a u t n o r i t y  

conferred upon it 5 y  the Treaty, having considered t h e  

Application and all of the evidence submi t ted ,  both oral 

and documentary, is of t h e  opin ion  that, as a measure of 

relief from a n t i c i p a t e d  power shortages i n  both t h e  trnitec 

Stetes an3  Canadz i t  w u l d  be i n  the public interest t o  

permit a n  upward d e v i a t i o n  f r o m  the bazfr: storage pro- 

gramxae approved i n  the Order of November ll, 1938: and 

WHEREAS, the Minis te r  of Mines and Tecnnictl  Surveys  

of Cpnada has qrmted a n  except ion  under t h e  I n t e r n a t i o n a l  

River Improvements Act for the two feat additional storage 

requested by the Applicant, subject to t h e  approval of 

the Coear ion .  
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NOW THEREFORE THIS COMMISSION ORDERS AND DIRECTS: 

That t h e  App l i ca t ion  of Cominco L t d . ,  d a t e d  July 11, 

1966, for approval  to store t w o  a d d i t i o n a l  feet of water 

i n  Kootemy Lake between e l e v a t i o n s  1745.32 and 1747.32 

feet, be and the  same i s  hereby approved, subject t o  the 

fol lowing condi t ions :  

1, This approval  is f o r  the s t o r a g e  season  of 

1966-67 only,  commencing on the  d a t e  of this 

Order and e x p i r i n g  when t h e  l eve l  of Kootenay 

Lake at t h e  Queen's Bay gauge reaches  e l e v a t i o n  

1739.32 or  A p r i l  1, 1967, wnichever occurs first, 

unless otherwise ordered by t h e  Commission; and 

the  Appl i can t ' s  r e g u i a t i o n  of the lake snai l  be 

i n  accordance w i t h  t he  formula h e r e i n a f t e r  s e t  

for th  . 
2 .  Ali l u e  e l e v a t i o n s  prescribed i n  this O r d e r  

s h a l l  be determined a t  the Queen's B a y  gauge, and 

s i m l l  be der ived  froz t h e  Queen's Bay B e n c h z r k  1- 

t h e  top of a throe-quarter i n c h  s tee l  plug set  i n  

bedrock - e l e v a t i o n  1768.77 feet ,  Geodetic Survey 

of Canada Datum, 1928 ad jus tment ,  
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3 .  A f t e r  the d a t e  of t h i s  O r d e r ,  the gates of t h e  

Corra Linn dam m a y  be so opera t ed ,  ae t o  s t o r e  

surplus water not  immediately r e q u i r e d  f o r  p o w e r  

p roduct ion ,  so that t h e  level of t h e  lake may be 

raised t o  e l e v a t i o n  1747.32 feet. 

4 .  E l e v a t i o n  1747.32 feet  shall be t h e  m a x i m u m  

s t o r a g e  l e v e l  u n t i l  January 7 ,  1967 and t h e r e a f t e r  

the lake level shall be p r o g r e s s i v e l y  lowered so 

t h a t  i t  w i l l  n o t  exceed e l e v a t i o n  1745.6 feet  on 

February 1, 1967, e l e v a t i o n  1743.2 f e e t  on March 1, 

1967 and elevation 1739.32 f e e t  on or about A p r i l  1, 

1967, except under extraordinary high  inflow condi- 

t i o n s ,  when a s u f f i c i e n t  number of gates of the  

Corra Linn Dam shall be opened and k e p t  open 

throughout such per iod  cf excess  in f low,  so as t o  

cause  t h e  lake to be l owered ,  if possible, t o  met 

t h e  foregoing p resc r ibed  requirements .  

5. Notwithstanding t h e  dates referred t o  i n  para-  

graph four, t he  Applicant  shall, 80 far as practicable, 

w i t h c k a w  the two  feet of s t o r a g e  from t h e  lake by 

December 1, 1966, ant3 that ,  so far as practicable, 

the lake w i l l  be ?ram down t o  z e r o  level (1739.32 

G . S . C .  1928 datum) by March 1, i m t e a d  of A p r i l  1, 

1967, as now r equ i r ed  by t h e  1938 Order of the 

Internetiom1 J o i n t  Comcaission. 
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6. I n  o rde r  t o  ensu re  t h e  c a r r y i n g  o u t  of t h e  pro- 

v i s i o n s  of this Order, t h e  Commission r e t a i n s  j u r i s -  

d i c t i o n  over  the r e g u l a t i o n  of t h e  levels  of Kootenay 

Lake, th rosgh  i t s  e x i s t i n g  I n t e r n a t i o n a l  itootenay 

Lake Board of Cont ro l ,  h e r e i n a f t e r  referred t o  as 

"the Board".  The Board, under the d i r e c t i o n  of the 

CoIpIpIssion, i s  hereby  charged w i t h  t h e  du ty  of 

secu r ing  compliance w i t h  t h e  p r o v i s i o n s  of t h i s  

Order i n s o f a r  as they relate t o  t h e  r e g u l a t i o n  of 

t h e  levels of Kootenay Lake: and i n  a d d i t i o n  to t h e  

d u t i e s  above and h e r e i n a f t e r  p a r t i c u l a r l y  mentioned, 

i t  shall perform and d i scha rge  such other d u t i e s  as 

may from time t o  t i m e  be ass igned t o  i t  5 y  the  

Commission. The %ard  shall r e p o r t  t o  t he  Commission 

a t  such times as the Commission may determine. i n  

the event of any  disagreement between rhe members 

of t h e  Board, the matter shall be referred by  them 

t o  t h e  Commission for  f inal  dec i s ion .  The mard 

may a t  any t i m e  make r e p r e s e n t a t i o n s  t o  t h e  

Cowdssion i n  r ega rd  t o  any matter a f f e c t i n g  or 

a r i s i n g  out of the terms of this Order .  
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7 .  (1) Pueuant  t o  provisions embodied i n  Article 

V I X X  of the  s a i d  Treaty, the Commission hereby 

requires that the  Applicant, i t a  S U C C ~ B S O ~ S  or 

assigns, s h a l l  su i tab ly  and adequately protect and 

indemnify all interests on the United States s i d e  

of the i n t e rna t iona l  boundary which may be injured 

a8 a r e s u l t  of the additional storage in Kootenay 

Lake above e levat ion  1745.32  feet. Without l imit ing  

the genera l i ty  of the foregoing language the s a i d  
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Applicant is hereby  specifically bound t o  _pay all 

expenses t h a t  m y  be i ncu r red  on the U n i t e d .  States 

s i d e  of the i n t e r n a t i o n a l  boundary, i n c l u d i n g  the 

c o s t s  of a d d i t i o n a l  pumping and of the c o n s t r u c t i o n  

of a d d i t i o n a l  drainage f a c i l i t i e s ,  which m y  arise 

i n  t he  Sta te  of Idaho by reason of the said addi- 

t iona l  s t o r a g e ,  and t o  p a y  for a l l  damage t o  lands 

or c r o p s  in &he drainage districts o r  reclamation 

d i s t r i c t s  or o t h e r  areas i n  t h e  State of Idaho 

adversely affected by the said a d d i t i o n a l  storage: 

and such payments t o  be irrespective of and  a d d i -  

tional to the amounts t h e  Applicant 1s or m a y  be 

required to p a y  under the terms of the Commission's 

Order of November 11, 1938. 

( 2 )  All damage claims which may ar ise  in I d a h o  

as  t h e  r e s u l t  of the a d d i t i o n a l  t w o  feet of s t o r a g e  

s h a l l  i n  t h e  first i n s t ance  be submitted f o r  approval 

t o  the K O U t e M i  Val ley Reclamation A s s o c i a t i o n ,  which 

will act as the agent f o r  the claimants in dealing 

w i t h  the Applicant. I n  cuse of slsagreement  between 

t h e  s i l i d  Association and t h e  Applicant, the claim o r  

clrins in 9\.xestion s h t l l  5e referzed for dec i s ion  to 

the Board,  and in the event of a d i sag reemen t  i n  the 

Board such claim or c la im shall be referred t o  the 
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Cnmmission for f i n a l  aeterinination, "he aggregate 

amount of money, determinee in accordance w i t 3  +&e 

abow prescribed procedure to be due the Idaho 

reclarriation farmers a t  any t i m e  in se t t l emen t  of 

t he i r  claims, shall be paid sromptly by the 

Applicant. The reclamation farmers of iidaho shall 

present their claims, in accordance with the p r o -  

c e d u e  hereinbefore prescribed, w i t h i n  a reasonable 

time after t h e y  become cognizant of the damages and 

the saic? Association shall n o t i f y  the Applicant of 

such claims within a reasonable time8 but failure 

to do so shall not preclude the r i g h t  of the  said 

farmers to just compensation. 

8. 

Columbia as a result of the aaciitional two feet 

of storage s h a l l  in &&e first instance, De sub- 

m i t t e d  to the Applicant, and f a i l i n g  settlement, 

are subject to acjuaication in accordance with 'he 

Laws of C ~ M *  in a court  of comptent  j u r i s d i c t i o n  

in B r i t i s h  Calumbia. 

All 6.arPage claims which nay arise i n  Britisn 

4. Nothing in this Order  snall be construed as 

freeing and r e l i e v i n g  the Applicant of any 

liability arising out of i n j u r i e s ,  damage or loss, 
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sustained by reason of the i r  storage operations, by 

any person o r  persons  o r  c o r p o r a t i o n  or  any orher  

i n t e re s t s  in Canada or the 'Jni ted  S t a t e s ,  which may 

be affected by such operations and wnich a r e  not  

otherwise 2roviCeC f o r  he re in .  

10,  The Appl icant  shall make available t o  the Eoard 

such cbta r e l a t i n g  t o  the <ischarge th rough t h e  

Corra L i n n  ? x m  and power plant ,  o r  r e l a t i n g  t o  -power 

l o a d ,  as L ? e  Board may consider to be desirable cr 

necessary to enable it  to ensure observance of t h e  

provisians of +&is Order. 

11, The r e g u l a t i o n  of the flow of water *&rough 

'rhe Corra L i n n  Earn, to the extent  required u n d e r  

the  c o n d i t i o n s  of t n i s  O r c i e r ,  s h a l l  be sub jec t  to 

the s u - x r v i s f o n  and control of +de 3oard ,  uncer 

the 2irection of the Commission. 

12. The Commission, on LQe r epor t  of the Board ,  

may determine that an e m r g e n c y  c o n d i t i o n  exists, 

and m y  t hen  require the Applicant to coo-Perate 

fully w i t h  the B o a r d  in regulating the flow of 

wiztez through t h e  said Corra L i n n  Dam, t o  the end 

tLmt the zignts and i n t e re s t s  of a l l  wrtics n a y  

be protected 80 far as it is practicable so to do. 
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13. The provisions of m e  Commrssion'a Qraer 

d a t e d  Xovember ll, 1336, shall con t inue  i n  f u i l  

force anu effect  save insofar as sucn provisions 

are aodified or extenaeci by tnis 3raer. 

The Commission r e t a i n s  j u r i s d i c t i o n  over the subject 

matter of t h i s  a p p l i c a t i o n  and, a f t e r  g i v i n g  such n o t i c e  

and oppor tun i ty  t o  all i n t e r e s t e d  par t iea  to make repre- 

s e n t a t i o n s  as the  Comncisaion deems appropriate, may make 

f u r t h e r  o rde r  o r  orders r e l a t i n g  thereto a8 may be 

necessa ry  i n  t he  judgment of the Commission. 

This approval will t e rmina te  thirty (30) dayn a f t e r  

the  s i g n i n g  of t h i s  Order unless w i t h i n  that  time t h e  

App l i can t  informs the Commission in w r i t i n g  that it accepts 

all the conditions s e t  f o r t h  h e r e i n .  

SIGNED this 12 th  day of August, 1966. 




