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D e a r  S i r :  4: e - '  , 

Re: I n  the matter of t h e  a p p l i c a t i o n  of t h e  C i ty  of 
S e a t t l e  for a u t h o r i t y  t o  raise t h e  water level of 
t h e  Skagit  R i v e r  approximately 130 feet  a t  t h e  
i n t e r n a t i o n a l  boundary between t h e  United S t a t e s  
and Canada 

Enclosed i s  a "Request i n  t h e  Applicat ion" i n  t h e  
above-captioned proceeding, made on behalf  of t h e  Government 
of t h e  Province of B r i t i s h  C o l u m b i a  r eques t ing  t h e  Commission 
to e x e r c i s e  i t s  cont inuing  j u r i s d i c t i o n  i n  r e s p e c t  of t h e  
I n i t i a l  Applicat ion.  It i s  self-explanatory.  

t o  f ac i l i t a t e  cons ide ra t ion  of t h i s  Request by t h e  Commission? 
Would you p l e a s e  t ake  such s t e p s  as are necessary 

Should anything f u r t h e r  be requi red  i n  o r d e r  t o  
proceed wi th  t h e  Request, p l ease  c o n t a c t  t h e  Province 's  agent  
d i r e c t l y :  

D.M.M. Goldie,  Esq., Q.C. 
1 7 t h  f loor,  1075 W. Georgia S t .  
Vancouver, B.C. V6E 3C2 

. .  

Y o y y v e r y  t r u l y  

Allan W i l l i a m s  
Attorney-General 

Encl . 



INTERNATIONAL J O I N T  COMMISSION 

I N  THE MATTER OF THE APPLICATION O F  THE CITY OF 
SEATTLE FOR AUTHORITY TO RAISE THE WATER LEVEL 
O F  THE SKAGIT RIVER APPROXIMATELY 130 FEET AT THE 
INTERNATIONAL BOUNDARY BETWEEN THE UNI'IZD STATES 
AND CANADA, 

To: The In t e rna t iona l  J o i n t  C o m m i s s i o n  

C a n a d i a n  Sec t ion  
* O t t a w a ,  C a n a d a .  

Uni ted States Sec t ion  
Washington, D.C. , U. S.A. 

REQUEST I N  THE APPLICATION REQUEST I N  THE APPLICATION 

A. PRELIMINARY MATTERS . A. PRELIMINARY MATTERS . 

1. B y  i t s  R e q u e s t  i n  the A p p l i c a t i o n  dated t i e  2 5 t h  day 

of June, 1 9 7 4  ( t h e  " I n i t i a l  R e q u e s t " ) ,  t h e  Province of 

B r i t i s h  C o l u m b i a  ( t h e  "Province") invoked t h e  j u r i s d i c t i o n  

of the  C o m m i s s i o n  under the Trea ty  r e l a t i n g  t o  B o u n d a r y  

Waters and Q u e s t i o n s  along the  B o u n d a r y  b e t w e e n  C a n a d a  and 

the Uni ted  States of A m e r i c a  s igned a t  Washington, January 

11, 1909 ( t h e  " T r e a t y " ) ,  i n  respect of the  above A p p l i c a t i o n  

( t h e  " A p p l i c a t i o n " )  , par t i cu la r ly  i n  regard t o  the C o m m i s s i o n ' s  

O r d e r  of A p p r o v a l  dated at the C i t y  of Montreal the 27th day 

of January,  1 9 4 2  ( t h e  " O r d e r " ) .  

2 .  The Commission has n o t  heretofore exercised i t s  cont inuing  

ju r i sd i c t ion  i n  respect of the I n i t i a l  A p p l i c a t i o n  other 

than as hereinafter set  ou t .  
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3. (a )  By i t s  letter dated 23 December 1974 the 

Commission informed t h e  Province t h a t  i n  

i t s  view d i rec t  n e g o t i a t i o n s  regard ing  a 

mutual ly  agreeable  s e t t l e m e n t  t o  t h e  c u r r e n t  

d i s p u t e  between the  Province and t h e  C i ty  

of S e a t t l e  ( t h e  "City")  concerning t h e  f u t u r e  

use of S k a g i t  R i v e r  c o n s t i t u t e d  t h e  m o s t  

app ropr i a t e  means of r e so lv ing  the  c u r r e n t  

d i f f e r e n c e s ;  t h a t  these n e g o t i a t i o n s  should 

cont inue  t o  a conclusion with a l l  due despatch;  

and t h a t  t h e  r e s u l t s  be communicated t o  t h e  

Commission f o r  i t s  comments. 

(b  1 The Province undertook n e g o t i a t i o n s  w i t h  t h e  

C i ty  and t o  t h i s  end meetings between representa-  

t ives  of t h e  Province and t h e  C i ty  w e r e  h e l d  on 

June 30, 1975 
March 8,  1976 
August 18, 1976 
October 20, 1 9 7 6  
December 8, 1976 
January 26, 1977 
March 2, 1977. 

A proposa l  made by t h e  Province i n  November 1975 

w a s  n o t  favourably received by t h e  City.  A 

f u r t h e r  proposal made by t h e  Province t o  t h e  C i ty  

i n  August 1976 w a s  r e f e r r e d  t o  a Technical  

Committee whose meetings were concluded on 

March 2, 1977. 

By le t ter  da ted  February 3, 1977 t h e  Cornihission, 

i n t e r  a l i a ,  

(i) s t a t e d  ". . . apparent ly  l i t t l e  p rogres s  
has  been made by the Ci ty  and the 
Province i n  t h e i r  discussions. 'I and 

(ii) requested the  Province t o  inform it by 
March 1, 1977 whether t h e  Province 
wished t o  proceed wi th  t h e  I n i t i a l  
Request. 
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(dl  The Province,  by l e t te r  dated February 11, 1977,  

d i s p u t e d ' t h e  s ta tement  i n  (i) above and s a i d  it 

could n o t  comply w i t h  the reques t  i n  (ii) above 

wi th in  t h e  t i m e  l imi t ed .  

(e) By le t te r  da ted  March 2 4 ,  1977  t h e  Commission 

informed the Province tha t  on March 1 2 ,  1977  

it had 

"decided, i n  l i g h t  of t h e  correspondence 
with the  Province of B r i t i s h  Columbia and 
S e a t t l e  Ci ty  Light i n  which they ind ica t ed  
a d e s i r e  t o  continue direct  d iscuss ions  
and t h e  Commission ind ica t ed  t h a t  e a r l y  
r e s o l u t i o n  of t h e  'Request i n  the  Applicat ion '  
is i n  the  p u b l i c  i n t e r e s t ,  tha t  the  'Request 
i n  the Applicat ion '  of the Province of 
B r i t i s h  C o l u m b i a  da ted  June 25, 1 9 7 4 ,  be 
dismissed without  p re jud ice  t o  any f u t u r e  
a c t i o n  i n  t h i s  mat te r  by e i t h e r  p a r t y  o r  
by t h e  Commission; copies  of any f u t u r e  
agreements en te red  i n t o  by the Ci ty  of 
Seatt le and the  Province of B r i t i s h  
Columbia r e l a t i n g  t o  t h e  Commission's Order 
of Approval da ted  January 25, 1 9 4 2 ,  t o  be 
forwarded t o  t h e  Commission f o r  comment i n  
l i g h t  of i t s  r e s p o n s i b i l i t i e s .  

3. Since the above dec is ion  meet ings between r e p r e s e n t a t i v e s  

of t h e  Province and t h e  City have been h e l d  on 

May 23, 1978 
A p r i l  3, 1979 
December 1 2 ,  1979 

and t h e r e  has  been a f requent  and, continuous exchange of 

correspondence. 

4 .  The Province has  concluded t h e r e  i s  no f u r t h e r  prospect  

of the Province and t h e  C i ty  r e so lv ing  t h e  c u r r e n t  d i spu te  

concerning the f u t u r e  use of the  Skag i t  River by direct 

d i scuss ions  and agrees  with t h e  Commission t h a t  it is  i n  the 

p u b l i c  interest  t o  decide upon t h e  merits of t h e  Province's 

I n i t i a l  Request. N o  determination of t h e  I n i t i a l  Request has 

been made on t h e  merits: the  d i smis sa l  of  t h e  I n i t i a l  Request 

on March 2 4 ,  1977  was made wi thout  due notice t o  and 

oppor tuni ty  of hea r ing  being af forded  t o  a l l  i n t e re s t ed  p a r t i e s  

i n  the United States and Canada and was expressly wi thou t  

p re jud ice  t o  f u t u r e  action i n  t h i s  mat ter .  
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B. SUBSTANTIVE MATTERS 

1. The Province hereby reques ts  the Commission t o  rece ive  

and act upon t h e  wi th in  Request i n  t h e  Applicat ion according 

t o  i t s  t enor ,  pursuant  t o  the Commission's cont inuing 

j u r i s d i c t i o n .  

2 .  The Order, dated a t  t h e  City of Montreal t h e  27th day 

of January,  1 9 4 2 ,  w a s  made following a hear ing  i n  the Ci ty  of 

Seatt le on 12 September, 1941.  

3.  The O r d e r  pu rpor t s ,  under paragraph ( 2 )  thereof  t o  

reserve t o  the Commission, j u r i s d i c t i o n  over  e f f e c t s  on t h e  

n a t u r a l  w a t e r  l e v e l s  a t  and above the  i n t e r n a t i o n a l  boundary, 

and t o  amend t h e  O r d e r  o r  i s s u e  addi t iona l  orders fo r  the  

protection and indemnification of t he  Province of B r i t i s h  

C o l u m b i a ,  o r  any a f f e c t e d  p r i v a t e  interests i n  Canada, t h a t  

may be found by the Commission t o  have sus t a ined  damage by 

reason of any v i o l a t i o n  of t h e  terms of t h e  Order. The Order 

f u r t h e r  provides  t h a t  any such f u r t h e r  Order s h a l l  be i s sued  

only  after the Commission s h a l l  have received and considered 

a formal Applicat ion f i l e d  by t he  aggrieved p a r t y  i n  accordance 

wi th  the Commission's Rules of Procedure,  and a f t e r  due n o t i c e  

has  been given an opportuni ty  of hear ing  a f forded  t o  a l l  

i n t e r e s t e d  p a r t i e s  i n  t h e  United States and Canada. 

4 .  The Order recites as a fact  tha t  the r a i s i n g  of t h e  

n a t u r a l  water l e v e l  a t  the i n t e r n a t i o n a l  boundary by 130 feet  

would r e s u l t  i n  t h e  f looding  of approximately 5475 acres of 

l and  i n  the Province of B r i t i s h  Columbia, the t i t l e  t o  

approximately 4835 acres thereof  being he ld  by the  Province.  
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5. The Province says  it i s  an aggrieved p a r t y  and an 

i n t e r e s t e d  p a r t y  wi th in  the  meanings of those terms used i n  

t h e  Order. 

C. FACTS RELIED ON AND ALLEGATIONS MADE WITH RESPECT THERETO 

. 1. The hear ing  of t h e  Application under A r t i c l e  VI11 of the  

-. Trea ty  w a s  he ld  a t  t h e  City of Seattle on September 12, 1 9 4 1 ,  

be fo re  M r .  A.O. S tan ley ,  Chairman, United S t a t e s  Sec t ion ,  

( P r e s i d i n g ) ,  M r .  Roger B. McWhorter, M e m b e r ,  U n i t e d  States 

Sec t ion  and M r .  J . E .  P e r r a u l t ,  Member, Canadian Sec t ion .  The 

O r d e r  w a s  made at the City  of Montreal on the  27th  day of 

January,  1 9 4 2 ,  by Mr. A.O. Stanley ,  M r .  Charles Stewart ,  

Chairman, Canadian Sec t ion ,  M r .  Roger B. McWhorter and M r .  

J . E .  P e r r a u l t .  

The Province w i l l  say t h a t  t h e  s a i d  hear ing  was conducted 

by less than a major i ty  of t h e  Commission and t h a t  M r .  Charles 

Stewart ,  who p a r t i c i p a t e d  i n  t h e  d e l i b e r a t i o n s  of and who 

purpor ted  t o  be one of t h e  major i ty  of t h e  Commission making 

the  Order,  d id  n o t  hear the  evidence a t  no r  was he p re sen t  

du r ing  t h e  hea r ing ,  a l l  cont ra ry  t o  t h e  provis ions  of t h e  

Trea ty ,  t h e  then Rules of Procedure of t h e  Commission, t he  

r u l e s  of n a t u r a l  j u s t i c e  and without  due process  of law. 

Accordingly t h e  Province w i l l  say the O r d e r  (save i n  r e spec t  

of paragraph ( 2 )  t h e r e o f ,  which is d e c l a r a t o r y  of t h e  

Commission's j u r i s d i c t i o n  under t h e  Treaty)  i s  a n u l l i t y  and 

t h a t  t h e r e  has  been no ad jud ica t ion  upon t h e  Application. 

- 
2. The Province r e p e a t s  t h e  statements of f a c t  i n  Paragraph 1 

of t h i s  Sec t ion  and says  by reason thereof  the  whole number 

of t h e  Commission d id  n o t  proceed t o  f i n a l l y  cons ider  and 
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determine the Applicat ion,  a l l  con t r a ry  t o  t h e  provis ions  of 

t h e  Treaty and t h e  then Rules of Procedure of t h e  Commission. 

Accordingly t h e  Province w i l l  say t h e  Order (save i n  

r e s p e c t  of paragraph 2 t h e r e o f )  i s  a n u l l i t y  and t h a t  t h e r e  

has  been no ad jud ica t ion  upon t h e  Applicat ion.  

-. 3. The approval of the Applicat ion by t h e  Commission was 

s o l i c i t e d  by the Ci ty  and acquiesced i n  by t h e  Province on t h e  

ground, i n t e r  a l i a ,  t h a t  a s t a t e  of n a t i o n a l  emergency involving 

t h e  s e c u r i t y  of t h e  United S t a t e s  then e x i s t e d  and t h a t  

cons t ruc t ion  of works which would raise the n a t u r a l  l e v e l s  

of t h e  waters of the  Skagi t  River t o  t h e  e l e v a t i o n  sought 

would add s u b s t a n t i a l  energy t o  t h e  supply a v a i l a b l e  i n  t h e  

Northwest United S t a t e s  f o r  t h e  n a t i o n a l  defence of t h a t  

country.  A t  a l l  t i m e s  material t o  the  purported ad jud ica t ion  

upon t h e  Applicat ion t h e  United S t a t e s  was engaged i n  the  

product ion of munitions i n  a i d  of the  war e f f o r t  of Canada 

and i t s  a l l ies .  N o  such works were cons t ruc ted  dur ing  t h e  

s a i d  pe r iod  of  n a t i o n a l  emergency i n  t h e  United S t a t e s  o r  

du r ing  t h e  t i m e  of production of  munitions used i n  t h e  war 

e f f o r t  o f  Canada and i t s  a l l i e s .  The Province w i l l  say t h a t  

t h e  r a i s i n g  of t h e  n a t u r a l  l e v e l  of  t h e  Skag i t  River w a s  n o t  

j u s t i f i e d  on the  ground alleged above, and t h e  O r d e r  ought 

t o  be vacated and set  a s ide .  

4. The Province r e p e a t s  the s ta tements  of fact  i n  Paragraph 

3 of t h i s  Sec t ion  and says  there w a s  a r e s u l t i n g  f a i l u r e  t o  

cons ide r  other factors bear ing  on t h e  merits of t h e  Applicati.on, 

i nc lud ing  b u t  no t  l i m i t e d  to ,  environmental  damages and consequences 

i n  Canada. 

Request t o  t h e  Commission's r e p o r t  on "Environmental and 

Ecologica l  Consequences i n  Canada of Rais ing R o s s  Lake i n  the  

The Province w i l l  r e f e r  a t  t h e  hear ing  of t h i s  
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(a )  With r e s p e c t  t o  a l l  t hese  agreements each i s  

a n u l l i t y  by reason of i t s  dependence upon t h e  

v a l i d i t y  of  t h e  Order. I n  t h i s  r e spec t ,  the  

Province r e p e a t s  what i s  set o u t  i n  Paragraphs 

1 t o  4 i n c l u s i v e  of t h i s  Sect ion and i n  add i t ion  

w i l l  say  t h e  Order i s  i n  v i o l a t i o n  of t h e  

requirements of  A r t i c l e  VI11 of t h e  Treaty 

i n  t h a t  it purpor t s  t o  de lega te  t o  t h e  City 

and the  Province matters wi th in  the exc lus ive  

j u r i s d i c t i o n  of t h e  Commission, namely, t h e  

de te rmina t ion  of t h e  p ro tec t ion  and indemnity 

of a l l  i n t e r e s t s  i n  Canada a f f e c t e d  by the  

r a i s i n g  of t h e  n a t u r a l  l e v e l s  of the waters 

of t h e  Skag i t  River a t  t h e  i n t e r n a t i o n a l  

boundary. 

(b)  The 1 9 6 7  Agreement i s  a n u l l i t y  i n  t h a t  it 

purpor t s  t o  usurp o r ,  a l t e r n a t i v e l y ,  t o  o u s t ,  

t h e  j u r i s d i c t i o n  of t he  Commission by providing 

f o r  a d d i t i o n a l  f looding  i n  Canada, a mat te r  

w i th in  t h e  exc lus ive  j u r i s d i c t i o n  of t h e  

Commission as being r e l a t e d  t o  ". . .effects 

on t h e  n a t u r a l  water leve l  a t  and above t h e  

i n t e r n a t i o n a l  boundary,. . . " , and by agreeing 

t o  s u b m i t  d i f f e r e n c e s  a r i s i n g  as t o  any mat te r  

or  t h i n g  connected wi th  the 1967 Agreement t o  

a t r i b u n a l  having no j u r i s d i c t i o n  over  such 

matters, namely, a Board of Arb i t r a t ion .  - 
A l t e r n a t i v e l y  t h e  1967 Agreement i s  a nullity i n  

t h a t  i t s  provis ions  have n o t  been adopted or  

approved by the Commission pursuant  t o  the 

p rov i s ions  of A r t i c l e  VI11 of t h e  Treaty af ter  

due n o t i c e  and opportuni ty  t o  be heard w a s  

a f fo rded  t o  a l l  i n t e r e s t e d  p a r t i e s  o r  a t  a l l .  
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7. The Province w i l l  adduce evidence and s u b m i t  argument 

a t  hea r ings  upon t h i s  Request as requi red  i n  support  of  

Sec t ions  A, B and C hereof and i n  r e s p e c t  of  such a d d i t i o n a l  

matters r e l e v a n t  h e r e t o  as Counsel may advise .  

D .  NATURE OF THE ORDER SOUGHT 

1. A f t e r  due n o t i c e  has  been given and opportuni ty  of 

hea r ing  a f forded  t o  a l l  i n t e r e s t e d  p a r t i e s  i n  t h e  United 

S t a t e s  and Canada, t h e  Province r eques t s  t h e  Commission: 

To d e c l a r e  t h e  Order a n u l l i t y  and t o  dismiss  

t h e  Applicat ion;  

A l t e r n a t i v e l y ,  t o  r e sc ind  t h e  approval 

contained i n  the Order and t o  dismiss  t h e  

Applicat ion;  

Fu r the r  a l t e r n a t i v e l y ,  t o  dec la re  t h e  r a i s i n g  

of t h e  n a t u r a l  w a t e r  l e v e l  of t h e  Skagi t  

River 130 f e e t  t o  e l e v a t i o n  1725 f e e t  above 

mean sea leve l  a t  t h e  i n t e r n a t i o n a l  boundary 

t o  be con t r a ry  t o  t h e  p u b l i c  i n t e r e s t s  of 

Canada and t h e  United S t a t e s  on t h e  ground 

t h a t  no s u i t a b l e  o r  adequate provis ion  can 

be made for t h e  p r o t e c t i o n  and indemnity of 

i n t e r e s t s  which may be i n j u r e d  by reason of 

t h e  proposed r a i s i n g  and t o  i s s u e  a f u r t h e r  

Order l i m i t i n g  t h e  level of t h e  waters of 

the S k a g i t  River a t  t he  i n t e r n a t i o n a l  

boundary t o  t h e  n a t u r a l  l e v e l  t he reo f .  
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(d) F u r t h e r  a l t e r n a t i v e l y ,  t o  declare t h a t  no 

s u i t a b l e  o r  adequate compensation has  been 

determined i n  accordance wi th  t h e  p r i n c i p l e s  

of t h e  Commission i n  r e s p e c t  of t h e  r a i s i n g  

of t h e  n a t u r a l  w a t e r  l eve l  of t h e  Skagi t  

River  t o  i t s  p r e s e n t  level and t o  determine 

t h e  s a m e ;  

(e)  To d e c l a r e  t h e  1 9 6 7  Agreement t o  be i n v a l i d  

i n  r e s p e c t  of any purported compliance with 

the d i r e c t i o n s  of t h e  Commission he re in ;  

(f) To d i r e c t  t h e  C i ty  of S e a t t l e ,  pending the 

ad jud ica t ion  of the  Commission he re in ,  t o  

t a k e  no s t e p s  t o  raise t h e  n a t u r a l  levels of 

t h e  Skagi t  River a t  t h e  i n t e r n a t i o n a l  boundary. 

DATED a t  t h e  City of V i c t o r i a ,  i n  the Province of 

B r i t i s h  Columbia, t h i s  14 t h  day of August, 1980. 

Attorney-General . 

T H I S  REQUEST i s  f i l e d  on behalf  of the  Province of B r i t i s h  
Columbia by the  Honourable Allan W i l l i a m s ,  Q.C., Attorney- 
General,  L e g i s l a t i v e  Buildings,  V i c t o r i a ,  B.C. 

Communications t o  t h e  Province with r e s p e c t  t o  this Request 
may be addressed t o  i ts  agent  

D.M.M.  Goldie ,  Esq., Q.C. 
17th  Floor 
1075 W e s t  Georgia Street 
Vancouver, B.C. V6E 3G2 


