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MINISTER OF LANDS, FORESTS AND WATER RESOURCES 

M r .  D. G. Chance, Secretary, 
Canadian Section, 
In t e rna t iona l  J o i n t  Commission, 
151 S l a t e r  S t r ee t ,  
OTTAWA, Ontario K1P 5H3. 

Dear Si r :  

VICTORIA 
BRITISH COLUMBIA 

CANADA. 
Y" '  ..--- 

I J C .. OTTAWA 

FILE No. fd//-3<3 
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A. sEc-r'Y 
STAFF 

c 

1 JUN 27 1974 I June 25, 1974 

I refer t o  my le t te r  t o  t h e  Chairman of t h e  Canadian 
Section of t h e  Commission dated Apr i l  3rd, 1974, and h i s  rep ly  of 
April  11th. 

Pursuant t o  Rule 12(3) of t h e  Commission's Rules of Pro- 
cedure I now hand you two o r i g i n a l  copies and f i f t y  photocopies of 
a Request on t h e  p a r t  of t he  Province of B r i t i s h  Columbia i n  the 
above matter. 

Please acknowledge r e c e i p t  of t h i s  Request. 

I assume i n  due course you w i l l  inform the  Province's agent 
of t he  s t e p s  t h e  Commission proposes. 

Yours t ru ly ,  
A 

RoGert Williams, I 

Minis te r  . 



INTERNATIONAL J O I N T  COKMISSION 

1. The Government of t h e  Province of B r i t i s h  Columbia 

( t h e  "Province") hereby requests t h e  wi th in  a p p l i c a t i o n  

t o  t h e  I n t e r n a t i o n a l  J o i n t  Commission ( t h e  "Commission") 

be received and ac ted  upon according t o  t h e  t enor  of t h e  

matters h e r e i n a f t e r  set out .  

2 .  

Montreal .the 27th day of January, 1 9 4 2  ( the  "Order") w a s  

purportedly m a d e  by t n e  Commission upon an a p p l i c a t i o n  

of t h e  C i ty  of Seatt le bear ing t h e  d a t e  of May 26,  1 9 4 1  

( t h e  "Application") and which came on f o r  hear ing i n  t h e  

C i ty  of S e a t t l e  on September 1 2 ,  1 9 4 1 .  

A n  Order of Approval herein dated a t  t h e  C i ty  of 

3 .  

under paragraph ( 2 )  t he reo f ,  j u r i s d i c t i o n  under t h e  Treaty 

r e l a t i n g  t o  Boundary Waters and Questions along the Boundary 

between Canada and t h e  United States  signed a t  Washington, 

January 11, 1 9 0 9 ,  ( t h e  "Treaty") over e f f e c t s  on t h e  

n a t u r a l  water l e v e l s  a t  and above t h e  i n t e r n a t i o n a l  boundary, 

and t o  amend t h e  Order o r  i s s u e  a d d i t i o n a l  Orders f o r  t h e  

p r o t e c t i o n  and indemnif icat ion of t h e  Province of B r i t i s h  

Columbia, or any a f f e c t e d  p r i v a t e  i n t e r e s t s  i n  Canada, 

The Order purpor t s  t o  r e se rve  t o  t h e  Commission, 
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t h a t  may be found by t h e  Commission t o  have sus ta ined  damage 

by reason of any v i o l a t i o n  of t h e  t e r m s  of t h e  Order. 

4. The Order f u r t h e r  purpor t s  t o  provide t h a t  any such 

f u r t h e r  Order s h a l l  be issued only af ter  t h e  Commission 

s h a l l  have received and considered a formal Applicat ion 

f i l e d  by t h e  aggrieved p a r t y  i n  accordance wi th  t h e  Commission's 

Rules of Procedure, and a f t e r  due n o t i c e  has been given 

and opportuni ty  of hearing afforded t o  a l l  i n t e r e s t e d  

p a r t i e s  i n  t h e  United S t a t e s  and Canada. 

5. T h e  O r d e r  recites as a fact  t h a t  t h e  r a i s i n g  of 

t h e  n a t u r a l  water l e v e l  a t  t h e  i n t e r n a t i o n a l  boundary by 

1 3 0  f e e t  would r e s u l t  i n  t h e  f looding of approximately 

5475 acres of land i n  the  Province of B r i t i s h  Columbia, 

t h e  t i t l e  t o  approximately 4835 acres thereof being held 

by t h e  Province. 

6. The Province i s  an aggrieved p a r t y  and an i n t e r e s t e d  

p a r t y  wi th in  t h e  meanings of those t e r m s  used i n  t h e  Order. 

FACTS RELIED ON 

1. 

t h e  Treaty was held a t  t h e  Ci ty  of S e a t t l e  on September 

1 2 ,  1 9 4 1 ,  before  Mr. A . 0 ,  Stanley ,  Chairman, United States 

Sec t ion ,  ( P r e s i d i n g ) ,  M r ,  Roger B. M c N h o r t e r ,  M e m b e r ,  United 

States Sec t ion  and M r .  J.E. P e r r a u l t ,  Member, Canadian Sect ion.  

T h e  Order w a s  made at the City of Montreal on t h e  2 7 t h  

day of January,  1 9 4 2 ,  by Mr. A.0, Stanley ,  M r .  Charles  

S tewar t ,  Chairman, Canadian Sec t ion ,  Mr* Roger B. McWJhorter 

and M r .  J.E. P e r r a u l t ,  

The hearing of t h e  Application under Article VI11 of 

The Province w i l l  say t h a t  t h e  s a i d  hear ing was 

conducted by less than a major i ty  of t h e  Commission and 



- 3 -  

t h a t  M r .  Charles S t e w a r t ,  who p a r t i c i p a t e d  i n  t h e  d e l i b e r a t i o n s  

of and who purported t o  be one of t h e  major i ty  of t h e  

Commission making t h e  Order, d id  n o t  hear t h e  evidence a t  

nor w a s  he present  during t h e  hear ing,  a l l  cont ra ry  t o  t h e  

provis ions  of t h e  Treaty,  t h e  then Rules of Procedure of 

t h e  Commission and the  r u l e s  of n a t u r a l  j u s t i ce  and so,  

witnout  due process  of l a w .  

sdy t h e  Order (save i n  r e s p e c t  of paragraph (2) t h e r e o f ,  

which i s  dec la ra to ry  of t h e  Commission's j u r i s d i c t i o n  

Accordingly t h e  Province w i l l  

under t h e  Treaty)  i s  a n u l l i t y  and t h a t  t h e r e  has been no 

ad jud ica t ion  upon tne Application. 

2. The Province r epea t s  t h e  s ta tements  of fac t  i n  

Paragraph 1 and says by reason thereof t h e  whole number of 

t h e  Commission d i d  n o t  proceed t o  f i n a l l y  consider  and 

determine t h e  Applicat ion,  a l l  can t r a ry  t o  the  provis ions  

of t h e  Treaty and t h e  then Ru les  of Procedure of t h e  

Commission. Accordingly t h e  Province w i l l  say t h e  Order 

(save i n  r e spec t  of paragraph 2 t he reo f )  i s  a n u l l i t y  and 

t h a t  t h e r e  has been no ad judica t ion  upon t h e  Application. 

3 .  

s o l i c i t e d  by t h e  City of S e a t t l e  and acquiesced i n  by t h e  

Province on t h e  ground, i n t e r  a l i a ,  of a n a t i o n a l  emergency 

The approval of t h e  Application by t h e  Commission w a s  

involving t h e  s e c u r i t y  of t h e  United S t a t e s  and t h a t  cons t ruc t ion  

of works which would r a i s e  t h e  n a t u r a l  l e v e l s  of t h e  waters 

of t h e  Skagi t  River t o  the  e l eva t ion  sought would add s u b s t a n t i a l  

energy t o  t h e  supply a v a i l a b l e  i n  t h e  Northwest United S t a t e s  

f o r  t he  n a t i o n a l  defence of t h a t  country. A t  a l l  t i m e s  

m a t e r i a l  t o  t h e  Applicat ion t h e  United S t a t e s  was engaged i n  

t h e  production of munitions i n  a i d  of t h e  war e f f o r t  of 

Canada and i t s  a l l i e s .  N o  such works w e r e  cons t ruc ted  

during t h e  s a i d  per iod of n a t i o n a l  emergency i n  t h e  United 

States o r  during t h e  t i m e  of production of munitions used 
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i n  t he  w a r  e f f o r t  of Canada and i t s  a l l i e s  and t h e  Province 

w i l l  say t h a t  t h e  r a i s i n g  of t h e  n a t u r a l  l e v e l  of t h e  Skagi t  

River i s  not  p re sen t ly  j u s t i f i e d  on any such ground o r  

a t  a l l .  

4 .  The Province r e p e a t s  t h e  s ta tements  of fac t  i n  Paragraph 

3 and says  by reason thereof t h e r e  was a f a i l u r e  t o  consider  

o t h e r  f a c t o r s  bear ing on t h e  m e r i t s  of the  app l i ca t ion ,  

inc luding  but  no t  l imi t ed  t o ,  environmental damages and 

consequences i n  Canada. The Province w i l l  refer a t  the 

hear ing of t h i s  Request t o  the  Commission's r e p o r t  on 

"Environmental and Ecological  Consequences i n  Canada of 

Rais ing R o s s  Lake i n  the Skagi t  Valley t o  Elevat ion 1725"  

da ted  November 15, 1971 .  By reason of such f a i l u r e  t h e  

Province w i l l  say t h a t  t h e  Commission, even i f  p roper ly  

c o n s t i t u t e d ,  then  f a i l e d  t o  exe rc i se  t h e  j u r i s d i c t i o n  con- 

f e r r e d  on it and t h e  Order (save i n  r e spec t  of paragraph 

(2) t he reo f )  i s  a n u l l i t y .  

5. The C i ty  of S e a t t l e  i n  v i o l a t i o n  of t h e  Treaty r a i s e d  

t h e  n a t u r a l  l eve l  of t h e  Skagi t  River i n  1953 before it had 

purported t o  comply w i t h  t h e  provis ions  of paragraph (1) 

of t h e  O r d e r  or, a l t e r n a t i v e l y ,  w i t h o u t  t h e  approval of t h e  

Commission and has provided no adequate o r  any p r o t e c t i o n  

o r  indemnif icat ion the re fo r .  The  Province w i l l  say t h a t  

no adequate p ro tec t ion  can be afforded t h e  i n t e r e s t s  of t he  

Province i n  r e spec t  of any f looding i n  Canada by reason of 

such v i o l a t i o n  and the  consequences thereof  and t h e  leve l  

of the waters of t h e  Skagi t  River a t  t he  boundary should 

be r e s t r i c t e d  t o  t h e  n a t u r a l  l e v e l  t h e r e a t .  

6.  

cond i t iona l  upon the C i ty  of Seatt le adequately compensating 

The approval contained i n  t h e  Order purpor t s  t o  be 
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the  Province, and any Canadian p r i v a t e  i n t e r e s t s  t h a t  may be 

affected, f o r  any damage caused i n  B r i t i s h  C o l u m b i a  and 

e n t e r i n g  i n t o  a binding agreement with t h e  Province providing 

f o r  indemnifying the  Province and p r i v a t e  i n t e r e s t s  i n  B r i t i s h  

Columbia f o r  any i n j u r y  t h a t  may be sus ta ined  by reason of 

t h e  C i ty ' . s  opera t ions  on t h e  Skagi t  River. T h e  C i ty  of 

S e a t t l e  and t h e  Province en tered  i n t o  i n t e r i m  agreements 

i n  t h e  years  1954 t o  1966 inc lus ive  and a f i n a l  agreement 

on t h e  10th  day of January,  1967 ,  ( t he  "1967 Agreement"). 

The Province w i l l  say with r e spec t  t o  a l l  t hese  agreements: 

(a) Each i s  a n u l l i t y  by reason of i t s  dependence upon 

t h e  v a l i d i t y  of the  Order. I n  t h i s  r e s p e c t ,  t h e  

Province r e p e a t s  what i s  se t  o u t  i n  Paragraphs 1 t o  

4 i n c l u s i v e  and i n  add i t ion  w i l l  say t h e  Order i s  

i n  v i o l a t i o n  of t he  requirements of A r t i c l e  V I 1 1  of 

t h e  Treaty i n  t h a t  it purpor t s  t o  delegate t o  t h e  

C i ty  of Seattle and t h e  Province m a t t e r s  wi th in  t h e  

exc lus ive  j u r i s d i c t i o n  of t he  Commission, namely, 

t h e  determinat ion of t h e  p ro tec t ion  and indemnity 

of a l l  i n t e r e s t s  i n  Canada affected by t h e  r a i s i n g  

o f  the n a t u r a l  l e v e l  of the waters of t he  Skagi t  River 

a t  the i n t e r n a t i o n a l  boundary, 

The 1967 Agreement i s  a n u l l i t y  i n  that  it purpor t s  

t o  usurp or ,  a l t e r n a t i v e l y ,  t o  o u s t  t h e  j u r i s d i c t i o n  

of t h e  Commission by providing f o r  a d d i t i o n a l  f looding 

i n  Canada, a matter  wi th in  t h e  exc lus ive  j u r i s d i c t i o n  

of t h e  Commission a s  being r e l a t e d  t o  ". . I e f f e c t s  

on t h e  n a t u r a l  water l e v e l  a t  and above t h e  i n t e r -  

n a t i o n a l  boundary, . . .l', and by agreeing t o  submit 

d i f f e r e n c e s  a r i s i n g  as  t o  any m a t t e r  o r  t h ing  

connected w i t h  the  1967 Agreement t o  a t r i b u n a l  

having no j u r i s d i c t i o n  over such m a t t e r s ,  namely, 

(b)  

a Board of Arb i t r a t ion .  A l t e rna t ive ly  t h e  1967 
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Agreement i s  a n u l l i t y  i n  t h a t  i t s  provis ions  have 

not  been adopted or  approved by t h e  Commission pursuant  

t o  t he  provis ions  of A r t i c l e  VI11 of t h e  Treaty a f t e r  

due n o t i c e  and opportuni ty  t o  be heard w a s  afforded 

t o  a l l  i n t e r e s t e d  p a r t i e s  o r  a t  a l l .  

7. 

Request i n  support  of the foregoing and i n  r e spec t  of such 

a d d i t i o n a l  matters r e l evan t  here to  a s  Counsel may advise .  

The Province w i l l  adduce evidence a t  hearings upon t h i s  

NATURE OF THE ORDER SOUGHT 

1. A f t e r  due n o t i c e  has been given and opportuni ty  of 

hear ing afforded t o  a l l  i n t e r e s t e d  p a r t i e s  i n  t h e  United S t a t e s  

and Canada, t h e  Province r eques t s  the Commission: 

(a) To d e c l a r e  t h e  Order a n u l l i t y  and t o  d ismiss  t h e  

Application; 

b) A l t e r n a t i v e l y ,  t o  r e sc ind  t h e  approval contained 

i n  t h e  O r d e r  and t o  d i s m i s s  t he  Application; 

Cc) Further  a l t e r n a t i v e l y ,  t o  dec la re  t h e  r a i s i n g  

of  the n a t u r a l  water l e v e l  of t h e  Skagi t  River 

1 3 0  f e e t  t o  e l eva t ion  1725  f e e t  above mean 

sea l e v e l  a t  t h e  i n t e r n a t i o n a l  boundary t o  

be con t r a ry  t o  t h e  publ ic  i n t e r e s t s  of Canada 

and t h e  United S t a t e s  on the ground t h a t  no 

s u i t a b l e  o r  adequate provis ion  can be made 

f o r  t h e  p r o t e c t i o n  and indemnity of i n t e r e s t s  

which m a y  be in ju red  by reason of the proposed 

r a i s i n g  and t o  i s s u e  a f u r t h e r  Order l i m i t i n g  

t h e  l e v e l  of the  waters of t h e  Skagi t  River 

a t  t h e  i n t e r n a t i o n a l  boundary t o  t h e  n a t u r a l  

l e v e l s  thereof .  
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To dec la re  the 1967 Agreement t o  be i nva l id  i n  

r e spec t  of any purported compliance w i t h  the 

d i r ec t ions  of t h e  Commission herein; 

To d i r e c t  t h e  City of S e a t t l e ,  pending the  

ad judica t ion  of t h e  Commission here in ,  t o  take 

no s t e p s  t o  raise t h e  na tu ra l  levels o f  the 

Skagi t  River a t  t h e  in t e rna t iona l  boundary. 

DATED a t  t h e  C i ty  of Vic tor ia ,  i n  the Province of 
1yI 

B r i t i s h  Columbia, this P$&day of June, 1974,  

Attorney-General 

THIS REQUEST i s  f i l e d  on behalf of t h e  Province o f  B r i t i s h  
Columbia by the  Honourable A.B. Macdonald, Q.C., Attorney- 
General, Leg i s l a t ive  Buildings, Victori.a, B,C, 

Communications t o  t h e  Province w i t h  r e spec t  t o  this 
Request may be addressed t o  i ts  agent 

D.M.M. Goldie, Esq, , Q.C. 
17 th  Floor ,  
1075 West Georgia S t r e e t ,  
Vancouver, B.C. V6E 3G2, 

TO: The Secre ta ry  0% State fo r  External  A f f a i r s ,  
O t t a w a ,  Canada, 

AND TO: The City of Seatt le,  
Seatt le,  Washington, U . S . A .  


